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Remittance of Assets Regulations vs Liberalised Remittance Scheme - A Comparison under
FEMA and Income Tax

A person in India may remit amount to outside India under various situations. In order to regulate such
remittances, various regulations have been inserted under Foreign Exchange Management Act, 1999
(‘FEMA’) and Income Tax Act, 1961 (‘ITA’). In this article, the concept of remittance of amount to outside
India by Individual has been discussed in detail.

An Individual may remit amount to outside India for various purposes viz. foreign trip, foreign education,
medical facilities, investment in abroad, sale proceeds of investments in India, income earned in India
etc.,

Before proceeding to understanding the provisions relating to remittance of amount to outside India, it
is required to understand the residential status under FEMA and ITA. This is because, an individual being
a resident in India may remit the amount to outside for above mentioned purposes under Liberalized
Remittance Scheme (‘LRS’). However, non-residents in India are not permitted to remit the amount
under LRS but they may remit the amount to abroad under remittance of assets regulations subject to
other conditions.

Under FEMA, concept of resident in India has been defined under section 2(v) of FEMA and such
residential status has to be determined based on the intention and purpose of leaving India/coming to
India. However, residential status under section 6 of ITA has to be determined based on number of days
of stay in India.

Further, once number of days of stay in India has been determined, individual may become
resident/non-resident for entire year under ITA, whereas under FEMA, such person may be treated as
resident/non-resident from the date of coming to India/leaving India, as the case may be. This drives
home a point that determination of residential status under FEMA and ITA are independent to each
other, and such person has to be considered as resident/non-resident according to provisions of
respective Acts.

If such person is considered as a non-resident in India under the provisions of ITA, amount paid to such
person may be chargeable to tax in India and tax may have to be withheld on such payment under
Section 195 of ITA. Further, through the Finance Act, 2020, a new sub section has been inserted in
section 206C(1G) in order to make tax collection at source (for brevity ‘TCS’) provisions applicable to
foreign remittances under LRS. In this article, a comparative analysis has been made between remittance
of assets regulations and LRS under the provisions of FEMA and ITA.
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Remittance of Assets Regulations

Liberalised Remittance Scheme (‘LRS’)

Position under Foreign Exchange Management Act, 1999

Foreign Exchange Management (Remittance of
Assets) Regulations, 2016 [Notification No. FEMA
13 (R)/2016-RB April 01, 2016]

e Individual being a Foreign Citizen, NRI and PIO%.
e Indian Company

Indian Entity

Branch or Liaison Office.

.Foreign Citizen (not being a PIO):

e who retired from an employment in India,

e who has inherited assets from person
specified in section 6(5)?,

e who is a widow/widower (resident outside
India) and has inherited assets of deceased
spouse (Indian citizen resident in India),

can remit up to USD 1 million® per year

b.Foreign Citizen (not being a PIO) who had to
come to India for studies/training:

e can remit balance available in his account
(if such funds received from abroad or
stipend/scholarship received from the Govt
or any Organisation in India.)

c. NRI or PIO can remit up to USD 1 million:

e Out of balance held in NRO account* /sale
proceeds of assets/assets acquired by him
by way of inheritance/legacy,

e Under deed of settlement made by his
father or relative® and the settlement
taking effect on the death of the settler.

d.Liquidation of Indian Companies:

1 Person of Indian Origin
2 Section 6(5) of FEMA states that a person resident outside India may hold, own, transfer or invest in assets in
India if such assets were acquired when such person was a resident in India or inherited from who was a resident

in India.

A.P. (DIR Series) Circular No. 64 dated February 4,
2004, and Master Direction - Liberalised Remittance
Scheme (LRS) dated 01.01.2016

A resident Individual

(Not available to other persons)

A resident individual may make remittance up to USD
2,50,000/- per financial year for any permitted
capital/current  account transactions or a
combination of both.

Permissible Capital Account Transactions:
e Opening of foreign currency account abroad.

e Purchase of property abroad.

e Making investment abroad including mutual funds,
VCF, unrated debt securities or promissory notes.

e Setting up of WOS8/1V’.

e Extending loans including rupee loans to NRI who
are relatives®

e Rupee loan to NRI/PIO: Loan shall be given to
relative® through crossed cheque or electronic
transfer, subject to the below conditions.

a. Loanis free of interest and with 1-year minimum
maturity period.

b. The Loan amount is within the overall limit of
LRS, including all remittances during a given
Financial year.

c. Loan shall be utilized for borrower’s personal
purposes or business purposes in India.

d. The loan shall not be utilized for prohibited
investments in India.

3Limit should be computed without considering the investment made on repatriation basis. Which means that
investments made under repatriation basis shall not come under the limit of USD 1 million.

4Remitter has to provide an undertaking that balance in NRO account represents legitimate receivables in India
and not by borrowing from other person or transferring from other NRO account.

5 Relative as defined under section 2(77) of the Companies Act,2013 is to be considered.
5 Wholly Owned Subsidiary

7 Joint Venture
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e Remittance out of assets of Indian
companies under liquidation is allowed
subject to following:

i. Such remittance is in compliance with
the order issued by the court/official
liquidator.

ii. Applicant has to submit the Auditor’s
certificate confirming all liabilities in
India are either paid in full or
adequately provided for, such winding
up is in accordance with the provisions
of Companies Act,2013 and there are
no legal proceedings pending in any
court.

e.Contribution to PF/Pension:

e An entity in India may remit the amount
being its contribution to PF/SAF/pension
fund in respect of foreign expatriate
employees (who are not permanently
resident in India).

f. Closure of branch office/liaison office:
e A branch established by a person resident
outside India may make remittances to
outside India subject to other conditions.

Applicant has to obtain RBI permission if
remittance by foreign citizen exceeds USD 1 million
for specified transactions above.

Any remittance of assets under these regulations
subject to tax clearance in India.

e. Loan shall be credited to NRO account.
f.  Loan shall not be remitted outside India.

g. Repayment of such loan shall be made by way of
inward remittance, by debiting NRO/NRE/FCNR
account or out of sale proceeds of investments
against which loans is granted.

Permitted Current Account Transactions:
e Private Visits (other than Nepal/Bhutan) including
transportation, overseas hotel/lodging etc.

e Gift to a person resident outside India /Donation to
an organization outside India. A resident Individual
can make rupee gif to NRI/PIO who is a relative®
and such amount shall be credited to NRO account.

e Going abroad for employment.

e Emigration. Amount exceeding the limit is allowed
only for incidental expenses in the country of
immigration and not for earning points/credit to
become eligible for such immigration.

e Maintenance of close relative® abroad

e Business trip. If employee is deputed by an entity
for such business trip and the expenses are borne
by the employer, such remittances are outside the
limit of LRS.

e Medical treatment abroad. An Individual may remit
the amount exceeding the limit subject to
obtaining estimate from the hospital/doctor.

e For education. An individual may remit the amount
exceeding the limit subject to obtaining estimate
from the foreign university/institute.

Prohibited Remittances:

e Transaction which are covered under schedule |
and Schedule 1l of FEM (Current Account
Transaction) Regulations, 2000.

e Capital account remittances to FATF non-co-
operative countries.

e Bank shall not provide any credit facilities to capital
account transactions. Which means capital account
transactions shall not be made out of loan funds.
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Author’s Comments:

e  While there are many differences between both the regulations, the common connecting factor between the two regulations is
‘remittance outside India’. However, both the regulations deal with different type of persons. While remittance of assets
regulations are applicable to non-resident individual (foreign citizen/NRI), specified companies/entities in special circumstances,
the LRS scheme is applicable only with respect to resident individual.

e Even though the transfer of immovable property is covered under ‘remittance of assets regulations’ above, there are certain
transactions which are not specifically dealt with by such regulations.

e Foreign Exchange Management (Acquisition and Transfer of Immovable Property in India) Regulations, 2018 also needs to be
analysed in order to understand repatriation of amount when foreign currency is brought-in for the purpose of acquisition of
immovable property in India.

FAQs

1. A person being an Individual went abroad from India for the purpose of employment outside India long back, can such
individual utilize LRS provisions for remittance of fund?

No, LRS provisions are available only to resident Individual. A person who has gone outside India for the purpose of
employment may be considered as non-resident under section 2(v) of FEMA. However, a resident leaving India for the
purpose of employment outside India may remit amount LRS.

2. The above person after a long term returned to India for the purpose of employment and continued to stay in India for
such employment. Can such individual remit the sale proceeds of immovable property in India which was acquired by
way of inheritance?

No, as such person returned to India for the purpose of employment, he may be considered as resident in India and
provisions of remittance of assets regulations may not be applicable.

3. Aperson resident in India has gone outside for the purpose of site visit and amount has been spent via debit/credit card.
Whether such amount should be reckoned for the purpose of limit under LRS?

Yes, as spending money via card involves foreign exchange outgo, same may be considered for the purpose of computation
of limit under LRS.

4. A student has gone outside India for the purpose of education. Can his father send him money borrowed from banks in
India?

Yes, LRS provisions provides restrictions only on obtaining loans for the purpose of capital account transactions. As
remittance of money for the purpose of education is not considered as capital account transaction, he can remit the amount
to outside India.

Particulars Remittance of Assets Regulations LRS

Position under Income Tax Act, 1961

Deduction of tax at e Section 195 of ITA states that any person e Section 206C(1G) of ITA provides TCS obligations

source (TDS) responsible for paying to a non-resident, not on remittance of amount under LRS.
/Collection of tax at being a company or foreign company, any
source (TCS) interest (excluding certain kinds of specified Liability on AD Bank:
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interest) or any other sum chargeable under the
provisions of the ITA (not being the income
under salaries) shall at the time of credit of such
income to the payee in any specified mode,
deduct income tax thereon at the rates in force.

e Section 195 is applicable only when payment to
non-resident involves income chargeable to tax
in India.

e TDS under section 195 has to deducted at the
rates in forces. (For rates in force, one may refer
to Part Il to First Schedule to Finance Act).

e In respect of capital gains, tax need not be
deducted on gross amount. However, it may be
advisable to obtain lower deduction certificate
from the AO.

e TDS on salaries (irrespective of residential
status) has been covered under section 192.

Section 206AA (Failure to furnish PAN):

Provisions of section 206AA (higher rate for non-

furnishing of PAN) are not applicable in respect of

passive incomes i.e., interest, royalty, FTS,

dividend and payment on transfer of capital asset

subject to furnishing of:

e Name, email and contact number,

e Address in the Country of residence.

e Tax residency certificate.

e Tax identification number in the country of
residence.

Section 206AB (Failure to file ITR):

Provisions of section 206AB (higher rate for non-
furnishing of ITR by a specified person) are not
applicable to non-resident unless such person has
PE in India. Once PE exists, provisions of section
206AB are applicable whether or not such income
is arising from such PE.

Section 195 read withs Rule 37BB states that any
person responsible for paying to a non-resident,
not being a company, or to a foreign company,

if such payment is subject to tax in India:
e shall file Part A of Form 15CA, if aggregate
amount does not exceed Rs.5,00,000/-.

e AD Bank has to collect TCS at the rate of 5% from
the person remitting the amount under LRS.

e AD bank is not required to collect TCS if
amount/aggregate of amounts of remittance is less
than Rs.7,00,000/- in a financial year.

e AD Banker has to collect TCS on amount which is in
excess of Rs.7,00,000/-.

e AD bank has to collect TCS at the rate of 0.5% if the
amount being remitted is a loan obtained from any

educational institution for perusing any education.

Liability on Seller of overseas tour package:

e Seller of overseas tour package has to collect TCS
at the rate of 5% from the buyer of such package.

e Seller of overseas tour package has to collect TCS
without considering any limit.

e Once seller of overseas tour package collects TCS,
AD bank is not required to collect TCS.

Provisions of section 206C(1G) are not applicable if
buyer of foreign exchange (remitter) is liable to

deduct tax at source and has deducted such tax.

Section 206CC (Failure to furnish PAN):

A person being a collectee has to furnish PAN to the
collector (AD Bank or Seller of overseas tour
package). Failure to furnish PAN attracts TCS at the
rate 10% (twice the normal rate).

Section 206CCA (Failure to file ITR):

Failure to file ITR by a specified person under section
206CCA (TDS/TCS >= Rs.50,000/- and no ITR has been
field for which time limit under section 139(1)
expired) attracts TCS at the rate 10% (twice the
normal rate).
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e shall file Part B of Form 15CA, if lower deduction
certificate is  obtained under  section
197/195(2)/195(3).

o shall file Part C of Form 15CA, if benefits of treaty
are claimed subject to obtaining Form 15CB from
a chartered accountant.

if such payment is not subject to tax in India, shall
file Part D of Form 15CA.

Author’s Comments:

The definition of non-resident under the ITA is different from the definition of non-resident under FEMA. A person may be a non-
resident under FEMA, but such person may become resident under the ITA. In such a situation, provisions of section 195 may not be
applicable but other provisions of the ITA may be applicable.

Further, requirement to furnish Form 15CA/CB arises only when a person making any payment to non-resident under ITA.
However, Rule 37BB provides relaxation from submitting Form 15CA/CB in a case transaction is covered under Schedule Il to the
Foreign Exchange (Current Account Transaction) Rules, 2000 or transactions specified under Rule 37BB.

FAQs:

1.

A person being a non-resident under FEMA has acquired immovable property in India when such person was a resident.
Now such person wishes to transfer such immovable property in India. whether TDS under section 195 is applicable for
such transaction?

If such person is a non-resident also under the provisions of ITA then, provisions of section 195 is applicable and tax has to
be withheld at 20%. Otherwise, provisions of section 194-IA are applicable subject to threshold specified therein, and tax
has to be deducted at the rate of 1%.

If the above person become resident under FEMA and non-resident under ITA, how to comply with TDS provisions and
how to remit the amount to outside India?

As such person is a non-resident under ITA, tax has to be withheld under section 195 of the ITA at the rate of 20%. However,
as such person is a resident under FEMA, remittance of asset regulations may not be applicable. As such person is a resident
in India under FEMA, such person may remit the amount under LRS.

A person being a resident remitting the amount to outside India for his family maintenance. Whether TCS under section
206C(1G) is applicable?

As such person is remitting the amount under LRS, TCS provisions under section 206C(1G) are applicable if amount of
remittance exceeds Rs.7,00,000/-.

The above person has remitted Rs.5,00,000/- in the month of April. During the month of July, such person is remitting
another Rs.6,00,000/- to outside India under LRS. Whether TCS is applicable?

Yes, TCS under section 206C(1G) is applicable if aggregate amount of remittance exceeds Rs.7,00,000/- during the financial
year. However, TCS will be collected on Rs.4,00,000/- (Rs11 lakhs- Rs.7 lakhs).

A person is going outside India for holiday trip and arranged his trip under a package and the price of the package is
Rs.3,00,000/-. Whether TCS is required?

Yes, the limit of Rs.7,00,000/- is not applicable for purchase of overseas tour package. Hence, seller of such tour package
has to collect TCS under section 206C(1G).
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In the above case, instead of purchasing tour package, the person him self has bought flights tickets and arranged his
hotel stay on his own. Whether TCS is applicable.

No, as the person is not purchasing any overseas tour package, limit of Rs.7,00,000/- would be applicable and as the amount
of remittance is Rs.3,00,000/-, TCS provisions under section 206C(1G) may not be applicable.

A person has gone abroad and spent amount through debit/credit card, whether TCS is applicable on such transaction?

As such amount is considered as remittance of money under LRS, provisions of section 206C(1G) are applicable subject to
limit of Rs.7,00,000/-

A person is receiving pension income and is earning interest from fixed deposits on which tax is deducted by bank
amounting to Rs.60,000/- and such person has not filed return of income for the year. What is the rate of TCS under
section 206C(1G)?

As the person is considered as ‘specified person’ under section 206CCA for default in filing return of income for which time
limit under section 139(1) has expired, TCS has to be collected at the rate of 10% while remitting the amount to outside
India.

If the above person is at the age of 76 years and does not have another income. what is the rate of TCS under section
206C(1G)?

Section 206CCA defines the term ‘specified person’ to mean a person who has not furnished the return of income for the
assessment year relevant to the previous year immediately preceding the financial year in which tax is required to be
collected, for which the time limit for furnishing the return of income under sub-section (1) of section 139 has expired and
the aggregate of tax deducted at source and tax collected at source in his case is rupees fifty thousand or more in the said
previous year.

As per the above definition, a person is treated as specified person if such person fails to file return of income in India. As
per section 194P specified senior citizen is not required to file ITR subject to other conditions. However, section 206CCA
does not provide any relaxation for persons covered under section 194P.

A person has purchased overseas tour package worth Rs.5,00,000/- during the month of April and TCS has been collected
on such package. During the month of July, he is going abroad for another trip, but such person has arranged tickets and
stay on his own and amount incurred for such trip is Rs.3,50,000/-. Whether TCS is applicable for such transaction.

Section 206C(1G) states that authorised dealer shall not collect the sum, if the amount or aggregate of the amounts being
remitted by a buyer is less than Rs.7,00,000/- in a financial year and is for a purpose other than purchase of overseas tour
program package. In the second trip, as there is no remittance of money for purchase of overseas tour package, limit of
Rs.7,00,000/- would be applicable.

A person is purchasing overseas tour package from non-resident who does not have any business connection in India,
who is required to collect TCS?

In such situation, as such non-resident does not have business connection in India, TCS provisions may not be applicable on
such non-resident. The next question that arises is whether the AD bank is required to collect TCS on such remittance. On
plain reading of section 206C(1G), as amount is being remitted for the purpose of purchase of overseas tour package,
provisions of TCS under section 206C(1G) may not applicable to AD Bank.

A person being a Citizen of India is going abroad during the year 2020-21 (in December 2020) for the purpose of

employment. In January 2021, such person has sold immovable property in India (which is acquired by inheritance) and
wishes to remit the sale proceeds to outside India. Whether TCS provisions under section 206C(1G) are applicable?
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As such person stayed in India for period more than 182 days, he would be considered as resident in India under the
provisions of ITA. However, as such person left India for the purpose of employment, he may be considered as non-resident
from December 2020. As such person is considered as non-resident under FEMA, sale proceeds can be remitted to outside
India under remittance of assets regulations (to the extent of USD 1 million).

As such person is not remitting the amount under LRS, provisions of section 206C(1G) may not be applicable. Further, such
person is considered as resident under the provisions of ITA, provisions of section 195 also may not applicable. In such a
situation provisions of section 194-IA of ITA may be applicable if value of such property is Rs.50 lakhs or more.

A person being a citizen of India has gone abroad long back and returned to India for the purpose of employment during
the FY 2020-21 (in December 2020). In January 2021, such person has sold immovable property in India and wishes to
remit the sale proceeds of immovable property to outside India. whether TCS provisions under section 206C(1G) are
applicable?

Even though such person is considered as resident under FEMA (residential status is determined based on intention of such
person), such person may become non-resident in India as stay in India during the year is less than 182 days under ITA.

As such person is a non-resident under ITA, provisions of section 195 are applicable, and tax has to be deducted by the
buyer. Further, as such person is a resident in India under FEMA, remittance of assets regulations may not be applicable to
such person. Accordingly, such person may utilize LRS route for remittance of amount. As such person is remitting the
amount to outside India under LRS, provisions of section 206C(1G) of ITA may also be applicable.
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