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INDIRECT TAXES

FAQS ON APPLICABILITY OF EXCISE DUTY ON MANUFACTURE OF JEWELLERY
Contributed by CA Sri Harsha & CA Manindar |

Introduction:

The Finance Budget, 2016 has proposed excise duty levy on manufacture of both branded and unbranded
Jewellery which is effective from 01.03.2016. Since then the entire Jewellery sector across India are
under protest demanding the Central Government to roll back the same. It has been close to a month
since the levy is brought into effect but the protests are being continued by the sector with unfettered
perseverance.

On the other hand, in order to convince and pacify the sector, a committee has been constituted by
Central Government to suggest the modalities for imposition of excise duty on Jewellery. A circular vide
No. 1021/9/2016-CX dated 21.03.2016 has been issued in this regard. In the midst of these
developments, the sector is making efforts to understand the duty applicability, the practical implications
both from financial and compliance wise. Hence an effort is made to introduce the duty applicability, the
valuation to be adopted and compliance to be undertaken in the form of the following FAQs.

1. Fromwhen the levy of excise duty on manufacture of jewellery comes into effect?

The levy is effective from 01.03.2016. Notification No 12/2016-CE dated 01.03.2016 has substituted
Entry 199 of Notification No 12/2012-CX dated 17.03.2012, thereby bringing the levy into effect.

2. lIsexcise duty applicable for the jewellery being finished goods as on 29.02.2016?

Yes. Since the duty has come into effect from 01.03.2016, the finished goods lying in stock at the
workshop as on 29.02.2016 shall attract excise duties when they are cleared on or after 01.03.2016. In
case the finished goods are cleared by 29.02.2016 from workshop but lying as stock in showroom and are
sold subsequently on or after 01.03.2016, then no excise duty is required to be paid on this stock lying at
showroom as excise duty is applicable only when it is required to be paid at the time when the finished
goods are removed from factory/workshop.

3. Whetherallkinds of jewellery are covered under the excise ambit?

Excise duty is applicable to manufacture of all kinds of jewellery except articles made up with plain silver.
However, if the silver articles are studded with diamond, ruby, emerald or sapphire the manufacture of
same shall also be subjected to excise duty. Thus jewellery made of gold, platinum and other precious
metals whether or not studded with diamond, emerald or sapphire and silver jewellery studded with
diamond, emerald or sapphire attracts excise duty.

4. Whetheronly manufacture of branded jewellery is subjected to excise duty?

Excise duty is presently applicable on the manufacture of branded and unbranded jewellery. Hence,
manufacture of all kinds of jewellery whether branded or unbranded shall attract excise duty except
those specified in FAQ 3.
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5. Whatisthe rate of excise duty on the manufacture of articles of jewellery?

Excise duty is payable either at 1% of the value of excisable goods or 12.5% of such value at the option of
manufacturer. The option of paying excise duty at 1% comes with a condition that no credit of excise duty
or additional customs duty paid on inputs and capital goods shall be availed. If the rate of excise duty is
adopted as 12.5%, the credit of excise duty paid on inputs and capital goods can be availed.

6. Whether the service tax paid on renting of premises and other eligible services by manufacturer
can be availed as cenvat credit if the manufacturer is opting to pay excise duty @ 1%? Would the
eligibility change if the excise duty is paid at 12.5%?

There is no restriction of availment of credit of service tax paid on input services for the manufacturer.
Hence, he can avail the credit of service tax paid on input services even he is opting for discharge of excise
duty @ 1%. However, creditis allowed to be taken only on those services which qualify asinput services in
light of the definition of ‘input service’ given under CENVAT Credit Rules, 2004. The answer remains same
even if the manufacturer wishes to pay excise duty @ 12.5%.

7. Isexcise duty applicable on all class of manufactures? Is there any relaxation to small and medium
category like goldsmith/artisan?

In terms of Rule 12AA of Central Excise Rules, 2002, only the principal manufactureri.e. the personwho is
getting the jewellery manufactured through job worker is required to obtain registration and pay excise
duty on the jewellery manufactured by job worker.

The phrase ‘job worker’ has been defined under the said rule. Accordingly, it means any person engaged
in manufacturing of Jewellery on behalf and under the instructions of another person who supplies any
inputs or goods so as to complete a part or whole of the process ultimately resulting in manufacture of
jewellery. Thus a gold smith/artisan is said to be a jobworker when he engages in manufacture of
jewellery for aretailer out of the inputs like gold, platinum etc supplied by such retailer.

Hence, the retailer who gets the jewellery manufactured through gold smith/artisan has to mandatorily
obtain registration and discharge excise duty. Gold smith/artisan (job worker) is relieved from the excise
formalities.

8. Arethere any other benefits/privileges available for Job worker under Rule 12AA of Central Excise
Rules, 2002?

As per Rule 12 AA of Central Excise Rules, 2002, the job worker is not obliged to obtain registration with
central excise authorities. Further, he is not required to maintain any books of accounts/records
evidencing the process undertaken for the principal manufacturer. Hence, the job worker is free from all
compliances pertaining to central excise.
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9. What are the obligations on principal manufacturer under Rule 12AA of Central Excise Rules,
2002?

The manufacturer should obtain registration, maintain accounts and pay excise duty on such
manufacture undertaken by him either directly or through job worker. The responsibility in respect of the
accountability of the goods sent to the job-worker premises shall be on manufacturer.

10. What are the benefits/privileges available for principal manufacturer under Rule 12 AA of Central
Excise Rules, 2002?

The principal manufacturer has the following benefits/privileges

a. In case CENVAT Credit is availed by him on inputs, He can send inputs (goods) to the job-worker
premises without reversal of credit subject to other conditions.

b. He can remove the jewellery manufactured in his factory to the job-worker for further
manufacturing without payment of duty.

c. He can remove the jewellery manufactured in the factory of job-worker directly to a customer’s
place by paying appropriate excise duty without bringing the goods to his premises.

11. Whatisthe procedure for registration with central excise authorities?

The manufacturer has to obtain central excise registration by filing an online application on
www.aces.gov.in. The registration shall be granted within 2 working days.

12. | have heard that registration under central excise shall not be granted unless the premise is
physically verified by the authorities. Does this hold good for the jewellery manufacturers also?

The manufacturers of articles of jewellery are exempted from physical verification. The registration shall
be granted within 2 days once an application is made online. The necessary documents shall be sent to
the central excise authorities vide post.

13. lam aretailer having manufacturing activity at multiple premises. In such a case, should | opt for
separate registration for each premise or is there any option where | can get all premises registered as
oneunit?

The retailer has given an option of registering a single premise where the manufacturer has a centralised
billing or accounting system in respect of jewellery manufactured or produced by different factories or
premises. Further, such premise should have the accounts/records showing receipts of raw materials and
finished excisable goods manufactured or received back from job workers are kept.

This place could be at the option of the manufacturer. It can be a workshop where all the details of

jewellery manufactured including that of other workshops are maintained or a corporate office of the
manufacturer where entire records are maintained or even a showroom of the manufacturer.
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14. Whether the premises of gold smiths/artisans shall also be required to be registered by Principal
Manufacturer under Central Excise?

As discussed under FAQ 7, with respect to jewellery manufactured by job-workers (gold smith/artisan),
the responsibility to maintain records and pay excise duty is on Principal Manufacturer. However this
does not require him to register a job worker premises under Central Excise. Thus there is no need for
Principal Manufacturer to register the premises of gold smiths/artisans.

15. As a manufacturer of Jewellery, when do | need to assess the excise duty amount? What are the
steps/measures to be taken at that point of time?

As discussed in FAQ 3, excise duty is on manufacture of Jewellery. The duty is to be calculated at 1% or
12.5% of the value of excisable goods. Excise duty payable is to be assessed at the time of removal of
excisable goods from Factory. In case of Jewellery, it is to be assessed at the time of removal of Jewellery
fromworkshop.

When the Jewellery is to be removed from workshop, the value of such Jewellery is to be arrived at and
the corresponding excise duty shall be arrived at. The manner in which the value of Jewellery is to be
arrived are discussed in subsequent FAQs.

Accordingly, an invoice under Central Excise is required to be issued. The invoice issued should contain
Excise registration number of manufacturer, the details and address of Consignee, description of
Jewellery, Excise tariff classification code of Jewellery (sub-heading 7113), value of Jewellery and the
corresponding excise duty payable shall also be mentioned.

The jewellery shall always be removed from workshop to any other location only under the cover of an
invoice as mentioned above. Such invoice shall be prepared in triplicate. Original copy is for
Customer/Consignee, duplicate shall be issued to the transporter or any person mobilising the Jewellery
fromworkshop to other location, triplicate copy shall be for the records of manufacturer.

16. | am a manufacturer having a showroom and workshop at the same location. The jewellery
manufactured at workshop is displayed in the showroom and sold to customers. What is the value on
which excise duty isrequired to be paid?

As discussed in FAQ 15, excise duty payable is to be calculated on the basis of the value of excisable goods
as prevailing at the time when goods are removed from the factory of amanufacturer. In case of Jewellery,
each workshop of the Principal Manufacturer is treated as factory. In the instant case, both workshop and
showroom are at the same location. Therefore registration can be obtained declaring workshop and
showroom as single premise.If it is so, then the Jewellery manufactured is treated as removed from
factory (workshop) only when Jewellery is sold to acustomer.

In such case, value of excisable goods is based on the actual transaction value i.e. the price at which the

jewellery sold to a customer is applicable. Thus in such cases, excise duty is payable on the actual price at
which the jewellery is sold to customer.
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17. 1 am a manufacturer with several workshops and a showroom. The jewellery manufactured at
workshop is moved to showroom for display and stocking and then sold to customers. How does a
manufacturer arrive at value of Jewellery? When does excise duty is required to be paid by him?

Asstated in FAQ 15, excise duty payable is to be calculated at the time of removal of jewellery from factory
i.e. workshop. But no sale is happening at this point of time as the jewellery is merely removed to
showroom. Whenever excisable goods are removed from Factory to a depot/showroom,the value of any
excisable goods removed from Factory to depot/showroom shall be based on ‘Normal Transaction Value’
of such goods as prevailing at adepot/showroom.

Normal transaction value is price at which greatest quantity of similar goods are sold at the
depot/showroom at the time nearest to the time of removal of excisable goods from Factory. Let us
understand this concept with a practical example.

Example: On 10th March 2016,fivegold chains of a particular design are removed from workshop to
showroom. On 9th March, 2016, the said gold chains are sold to three customers in the following manner.

Customer Quantity Price per gold chain (Rs.)
A 1 50,000

B 2 47,000 (Total 94,000)

C 3 45,000 (Total 1,35,000)

On 12th of April 2016, all the five gold chains are sold to customers ata price of Rs. 52,000 each.

As discussed above, ‘Normal Transaction Value’ is the price at which greatest quantity is sold at the
showroom at the time when goods are removed from workshop. In the above example, gold chains are
removed from workshop on 10th March 2016. At the time nearest to this pointi.e. 9th March, 2016, gold
chains of that particular design are sold to three customers. The highest quantity sold is three in case of
customer ‘C’. The price at which those chains are sold to customer ‘C’ is the ‘Normal Transaction Value’
i.e.Rs45,000 per chain.

As five chains are removed from workshop to Showroom, the value of these goods shall be valued at Rs
2,25,000 (45,000*5). Excise duty payable is to be calculated at 1% or 12.5% of this value. As stated in the
above example, on 15thApril, 2016 these gold chains are sold to customers at a higher price of Rs. 52,000
each. Thisaction will not increase the amount of excise duty payable on those gold chains.

On the other hand, it has been stated by CBEC vide Circular No. 1021/9/2016-CX dated 21.03.2016 that
Principal Manufacturer can value the excisable goods on the basis of first sale invoice value. Under the
existing Central Excise Law, there is no concept of valuing excisable goods on the basis of First sale invoice.
Also, there is no explanation given as what is first sale invoice value, whether it is the price adopted for
first invoice raised during a day or otherwise. What would be the position if there is no such sale
happening at the showroom on the day the Jewellery is removed from workshop?
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In the humble opinion of paper writers, Circular of CBEC can only clarify the legal position existing and it
cannot lay down a law on its own in contrary to the existing law laid down by Parliament/Central
Government. Inview of this, we have totally ignored this concept of first sale invoice value.

18. lamamanufacturer with showroom and workshop at different locations. | have received an order
from a customer for sale of Jewellery of a particular design. The price agreed is Rs. 2,50,000/-. The
Jewellery is manufactured at the workshop and then directly delivered to the customer.

In the instant case, Jewellery manufactured at the workshop is sold to customer at an agreed price of Rs.
2,50,000/-. As sale is happening at the time of removal of jewellery from workshop, the value of excisable
goods can be considered atRs. 2,50,000/-. Accordingly excise duty payable is to be calculated.

19. | am a Principle Manufacturer getting my Jewellery manufactured through Job-worker (gold
smith/ artisan). | am buying gold in the market and supplying to the Job-worker for manufacture of
Jewellery. In consideration to the work undertaken by Job-worker, | am paying him certain agreed
amount as job work charges. Is it sufficient to pay excise duty only on the job work charges or do | need
to pay even on the value of gold supplied by me?

Excise duty is payable on the value of excisable goods manufactured. It will not take into consideration
that whether entire raw material is borne either by the person manufacturing (Job-worker) the excisable
goods or the person buying such manufactured goods (Principal Manufacturer). Duty is required to be
paid eventually on the value that the finished goods fetch in the market.

Thus excise duty is payable on value of finished goods taking into consideration the value of gold supplied
by Principle Manufacturer. The manner in which such value is to be determined is explained in
subsequent FAQs.

20. | am a Principle Manufacturer getting my Jewellery manufactured through Job-worker (gold
smith/artisan). The jewellery manufactured by Job worker is removed to the showroom for
display/stock purpose. Itis subsequently sold to the customers. How dol arrive at value of Jewellery?

As discussed in FAQ10, the Principle Manufacturer has a benefit/privilege under the aforesaid Rule 12AA
that he can obtain excisable goods manufactured by Job worker to his showroom without paying any
excise duty. Accordingly, Jewellery can be brought to the showroom of Principle Manufacturer without
paying any excise duty.

Excise duty in such case is to be calculated at the time when Jewellery brought to showroom is sold to a
customer. Duty payable is calculated on the basis of the price at which the jewelleryis sold to customer.

21. | am a Principle Manufacturer getting my Jewellery manufactured through Job-worker (gold
smith/artisan). | have agreed to sell particular Jewellery to a Customer at Rs 2,50,000/-. The jewellery
manufactured by Job worker is directly sent to the customer. How do | arrive at the value of the
Jewellery?Isthere any special procedure to be followed in such cases?

As discussed in FAQ10, the Principle Manufacturer has a benefit/privilege under the aforesaid Rule 12AA
that he can directly sell the Jewellery manufactured by Job-worker from Job-worker’s premises. Value of
this Jewellery shall be at the price at whichitis sold to customer thatisRs. 2,50, 000/-.
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In case of direct removal from Job-worker’s place to customer’s location, the procedure prescribed is to
be followed; accordingly, the Principal Manufacturer has to prepare an invoice in triplicate by filling in all
details except for date and time of removal of Jewellery.

The original (Customer’s copy) and duplicate copies (transporter’s copy) of the invoices are sent to the
Job-worker. The Job-worker shall enter the details as to date and time of removal of Jewellery to
customers’ premises in original and duplicate copy of invoices. The said details are informed to the
Principal Manufacturer for updating in triplicate copy of invoices. The Jewellery shall be removed to
Customer’slocation under duly filled in original and duplicate invoice copies.

22. Apart from excise duty, sales tax/VAT is also applicable upon sale of manufactured Jewellery.
Which of these duties/taxes is to be charged first? If excise duty is charged first, then whether VAT is
chargeable on price including excise duty or otherwise?

Excise duty is chargeable upon manufacture on the value of excisable goods. It is clearly spelt out under
the law that any CST/VAT collected from customers shall be excluded from the value of excisable goods.
On the other hand, there is no corresponding specific provision under VAT laws to exclude excise duty
collected from customers. Further State VAT laws and CST law are not integrated with Central Excise Law
to facilitate any cross credits of VAT/CST and excise duty. In view of this reason, CST/VAT shall be calculated
on the price of Jewellery including excise duty collected.

Accordingly, excise duty is to be charged first on the actual price (excluding all taxes) of the Jewellery.
Subsequently VAT is to be charged on an amount equal to the sum of actual price of jewellery and excise
duty charged.

23. Is there any value based exemption (similar to turnover based exemption under VAT) for the
principal manufacturer? Is the principal manufacturer is liable to pay excise duty from the first
clearanceintheyear?

The principal manufacturer is exempted from excise duty for the value of clearances till Rs 6 Crores in the
current year subject to a condition that the value of clearancesin the preceding financial year is less than
Rs 12 Crores. Please note that the value based exemption is optional and not mandatory.

24. | am a manufacturer and turnover for the Financial Year 2015-16is 11 Crores. What is the
exemptionavailable for mein the current Financial Year 2016-177?

As stated in the response to FAQ 23, the manufacturer shall be eligible for an exemption from payment of
excise duty till Rs 6 Crores in the current financial year. Clearances post Rs 6 Crores shall be subjected to
excise duty.

25. | am a manufacturer and turnover for the Financial Year 2015-16 is 12.1 Crores. What is the
exemption available for me in the current Financial Year 2016-17?

Since the turnover pertaining to preceding financial year has exceeded Rs 12 Crores, the manufacturer

shall not be eligible for the exemption for the first Rs 6 Crores clearances. Entire clearances made in
current Financial year 2016-17 are subjected to excise duty.
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26. 1am a manufacturer and turnover for the Financial Year 2015-16 is 14 Crores. However, out of the
said turnover, 3 crores pertaining to sale of jewellery which is not manufactured by me but purchased
from another retailer. What is the exemption available for me in the current Financial Year 2016-17?

In order to eligible for exemption of Rs 6 Crores for the current financial year, the condition that has to be
satisfied is that the preceding financial year turnover should not exceed Rs 12 Crores. Only sale of
jewellery that was manufactured by retailer either on his own or through gold smith/artisan shall alone
be considered for this purpose. The turnover for this purpose shall not include the turnover on which no
excise duty is required to be paid for any reason. In the instant case Rs 3 crores worth jewellery traded is
being purchased from another dealer and is not manufactured. Hence, the turnover of Rs 3 Crores stands
excluded from the total turnover and since the balance turnover is Rs 11 Crores (14-3), which is less than
Rs 12 Crores, the manufacturer shall be eligible for an exemption of Rs 6 Crores in the current financial
year.

27. As per FAQ 2, the sale of finished goods attracts excise duty on clearancein March, 2016, however
the SSI exemption as detailed above is applicable on yearly basis, is there any value based exemption
for the month of March, 2016?

Since the duty is applicable from 01.03.2016, an exemption has been provided for the clearances affected
in the month of March, 2016. The manufacturer is exempted till clearances amounting to Rs 50 lakhs
subject to a further condition that if the previous Financial year turnover i.e. of FY 2014-15 does not
exceedRs 12 Crores.

28. | am manufacturer paying excise duty. Am | obliged to file any returns to the central excise
authorities?

Yes, manufacturers of Jewellery are required to file periodical returns. In case a manufacturer has chosen
the option of paying excise duty at 1% without CENVAT Credit on inputs and capital goods, then he is
required to file a simple return in form ER-8, once for every quarter by 10th of immediately following
month.

In case of a manufacturer who has chosen the option of paying excise duty at 12.5% by availing CENVAT
Credit oninputs and capital goods, then he is required to file return in Form ER-1, once for every month by
10th of the immediately following month. In case if the turnover of the said manufacturer in the previous
financial year does not exceed 12 crores, he can file return in Form ER-3 once for every quarter by 10th of
the immediately following month.

29. | am manufacturer who is charging excise duty upon removal of jewellery from
workshop/showroom as discussed in previous FAQs. As duty is charged on these removals, | need to pay
thisamount to Central Government. What is the date on which | am supposed to pay such excise duty?

Generally, the manufacturer is liable to pay excise duty pertaining to the removals made during a month
by 6th of succeeding month. In case of a manufacturer, whose turnover in previous financial year does
not exceed Rs. 12 crores, he can pay excise duty once in a quarter. The due date in such cases is 6th of
month following the end of a quarter.In case of March month or quarter ending with March month, duty
is payable by 31st March itself.
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Say for example, a Principle Manufacturer has cleared Jewellery worth of Rs. 4 Crores during the month
June, 2016. The excise duty is charged at 1%. Thus total excise duty charged during the month is Rs 4
Lakhs. Thisamount of 4 lakhs is payable to the account of Central Government by 6th of July, 2016.
However, it was clarified vide Circular 1021/9/2016-CX dated 21.03.2016 vide Para 6 that excise duty
liability for the month of March 2016 can be discharged along with the payment of duty for the month of
April 2016. Hence, the duty for the March and April 2016 shall be payable by 6th of May, 2016.

30. Whoisresponsible forany loss or destruction of goods before clearances are made?

Excise duty is levied upon manufacture of Jewellery. Duty is payable even if the goods are not sold to
customers and are eventually lost or destroyed before clearing from workshop. In such cases, the
manufacturer is not absolved from payment of excise duty and he is required to pay excise duty on the
value of such goods lost or destroyed.

However, the Central Excise law provides that if such loss or destruction is due to natural causes or
unavoidable accidents then Principal Commissioner or Commissioner of Central Excise may waive the
requirement to pay duty on such lost/destroyed goods. Thus excise duty is not required to be paid on lost
or destroyed Jewellery only if the above mentioned officers permit so.

The above privilege of duty waiver by Principal Commissioner or Commissioner is applicable only in the
event the loss or destruction happens in the Factory/workshop. If the loss or destruction happens during
transit of Jewellery then no such duty waiver is applicable and excise duty has to be mandatorily paid in
such cases.

31. Whatare therecords | have to maintain as a manufacturer for the purposes of central excise?

The manufacturer is not required to maintain any special records for the purposes of central excise. The
manufacturer’s private records or records for State VAT authorities or records maintained for Bureau of
Indian Standards shall suffice for the purposes of central excise.

However, under Central Excise Law, it is mandatory for all manufacturers to maintain a daily stock account
indicating the opening balance quantity of finished goods on a particular day, the quantity manufactured
during the day, the quantity cleared during the day and the closing balance by the end of the day. In order
to meet the requirement of maintaining this record by jewellery manufacturers, it has been clarified that
asimple private record maintained by them indicating the said details would be sufficient.

Disclaimer: The above FAQs are designed only for edifying the readers on the basics of excise duty applicability and the
compliance to be undertaken considering the fact that duty applicability on Jewellery manufacturers is at nascent stage. The
views expressed therein are on the basis of specified facts and assumptions. The information given above is not intended for
any decision making. Neither the paper writers nor M/s SBS AND COMPANY LLP, Chartered Accountants shall take any
responsibility for any decision taken on the basis of above information. It is advisable to consult a qualified professional before
taking any decision on any of the above discussed subject matters.

For further queries, you may drop a mail to harsha@sbsandco.com or manindar@shsandco.com or reach us @ 95-81-00-03-27
or97-00-73-46-09.

This article is contributed by CA Sri Harsha & CA Manindar, Partners of SBS and Company LLP,

Chartered Accountants. The authors can be reached at harsha@sbsandco.com & manindar@sbhsandco.com
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SERVICE TAX

CONTENT SUPPLY SERVICES VS SALE OF SPACE FOR ADVERTISEMENT — IMPACT UNDER SERVICE TAX
Contributed by CA Sri Harsha & CA Manindar |

Service tax on sale of space or time for advertisement was introduced with effective from 01.05.2006.
This entry covers other modes of advertisements like advertisements in internet, motion pictures,
television serials, video and music albums, mobile phones, ATMs, films and television serials. The said
entry also covers advertisements on vehicles and buildings. However, the sale of space for advertisement
in print media is exempted from the levy. The subject levy continued without any major changes till
30.06.2012.

When the taxation of services is shifted from the positive base to the negative base with effective from
01.07.2012, the sale of space or time for advertisement was notified in the negative list under Section
66D of Finance Act, 1994. Entry (g) of Section 66D ibidread as ‘selling of space or time for advertisements
other than advertisements by broadcast by radio or television’.

In the negative list based taxation, the sale of space or time for advertisement other than advertisements
by broadcast by radio or television are not subjected to service tax. The entry (g) was continued in the
statue without any changes till 30.09.2014. With effective from 01.10.2014, the entry (g) in Section 66D
ibid was replaced with new entry which read as ‘selling of space for advertisementsin print media’.

That is to say, only from 01.10.2014, selling of space for advertisements in print media is only not
subjected to service tax. All other forms of advertisements are subjected to service tax including
advertisements in internet. From the above, it is clearly evident that for the period 01.07.2012 to
30.09.2014, selling of space or time for advertisements in internet or website are not subjected to service
tax because of the entry in the negative list during such period. To summarise, we wish to present the
taxability of the said service at different points of time as under:

S.No. Period Taxable Not Taxable
1. 01.05.06 to 30.06.12 All Print Media
2. 01.07.12 t0 30.09.14 Television and Radio All
3. 01.10.14 to till date All Print Media

In this article, we shall understand as to what constitutes sale of space or time for advertisements on the
internet platform by taking a case study.

Let us say, there is a company located in India ‘Awesomeltd’ who aggregates or develops content.
Awesome Ltd can exploit the content by placing it on their website www.awesome.com and earn revenue
by selling the space of their website to various advertisers. Alternatively, if Awesome Limited thinks that
the percentage of people visiting their website is low, they can enter an agreement with Google Inc,
United States of America to display their content in www.youtube.com.
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Let us assume that Awesome Limited has entered an agreement with Google Inc to host their contentin
YouTube. Google Incenters agreements with various other parties depending upon the content to place
their advertisements either in the beginning, middle or end of the content, thereby generating
advertisement revenues'. Google Inc shares such advertisement revenue with the Awesome Limited
based on the agreement entered among them.

Since Google Inc is located in non-taxable territory and Awesome Limited is located in taxable territory
and the consideration is received in convertible foreign exchange and the consumption of the service as
per Place of Provision of Service Rules, 2012 is in non-taxable territory, Awesome Limited has claimed the
said services as export of servicesand accordingly not subjected to service tax.

Now, the question that has to be answered for the purposes of service tax is ‘Whether Awesome Limited is
engaged in sale of space or time for advertisement for the period 01.07.2012 t0 30.09.2014?"

Consequences—Ifservices provided by Awesome Limited are ‘Sale of Space or Time for Advertisement’:

Before answering the above question, let us try to understand the impact of the transaction if the
response to the above is ‘Yes’. Awesome Limited shall not be eligible to call the services provided by them
as to ‘Export of Services’, since one of the condition specified in Rule 6A of Service Tax Rules, 1994 shall
not get satisfied. One of the conditions specified in Rule 6A ibid is that the service exported shall not be
one whichismentioned in Section 66D of Finance Act, 1994.

If the service is called ‘sale of space or time for advertisement’, then the said service for the period
01.07.2012 to 30.09.2014 is mentioned in negative list and accordingly the services provided by
Awesome Limited shall not be qualify as export of services, since negative list services cannot be exported
inlight of Rule 6A of Service TaxRules, 1994.

Once the said services cannot be called as ‘export of service’, then the services provided by Awesome
Limited shall become an ‘exempted service’ as per Rule 2 (e) of Cenvat Credit Rules, 2004 because the
definition of ‘exempted service’ excludes only export transactions which satisfy the conditions
mentioned in Rule 6A of Service TaxRules, 1994.

The moment the services provided by Awesome Limited are treated as an ‘exempted services’, the
obligation to reverse the cenvat credit as per Rule 6 of Cenvat Credit Rules, 2004 arises. Accordingly,
Awesome Limited shall reverse 7% of the value of exempted services (income generated from Google Inc)
and restrict the cenvat credit accordingly or apply proportionate formula as prescribed in sub-rule (3A) of
Cenvat CreditRules, 2004.

'There are various methods in which a website sells advertisement to advertisers namely Cost Per Mille (CPM), Cost Per Click (CPC) or Cost
Per Action (CPA) and others. In the current article, we are not dealing with the types of advertisements as our discussion is restricted for the
purposes of service tax.
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Analysis—Whether services provided by Awesome Ltd are ‘Sale of Space or Time for Advertisement’:

In order to fall under the category of ‘Sale of space or time for advertisements’, the pre-requisite is to have
such space or time, so that the same can be exploited to generate income and accordingly service tax shall
come into play. Hence, the question that has to be answered is whether Awesome Limited has either
space or time to call the services provided by Awesome Limited as ‘sale of space or time for
advertisement’.

To answer the above question, we have to understand the business model involved herein. As stated
above, Awesome Limited has entered an agreement with Google Inc to display the former’s content on
Google Inc’s website. As part of the agreement, Awesome Limited is only entitled to create a page or
channel on www.youtube.com (with only very restricted rights), which displays prominently the
brand/logo of Awesome Limited.

Google Inc based upon the content decides the advertisements to be displayed either as a part of the
content or on the page. Based on revenues generated, Awesome Limited shall be entitled for a share of
the revenue for granting Google Inc a right to display the content. Further, Awesome Limited is not
allowed to include any promotions, sponsorships or other advertisements as part of the content supplied
to Google Inc.

Hence, from the above it is evident that Awesome Limited does not have either space or time, since the
website/page where content is hosted for public viewing does not in any way belong to them. Hence, the
question of selling of space or time for advertisement does not arise.

Hence, in this context, it can be concluded that Awesome Limited is not engaged in ‘sale of space or time
for advertisement’, the services involved are mere content supply and accordingly the said services does
not fall under the entry (g) of negative list and accordingly the services provided by Awesome Limited
shall be export of services and the reversal of cenvat creditis unwarranted.

The law pertaining to taxation of digital transactions is in nascent stage and CBEC has to come with
various business models involved in digital era and accordingly clarify the taxability of such modelsso that
litigations may be avoided.

This article is contributed by CA Sri Harsha & CA Manindar, Partners of SBS and Company LLP,

Chartered Accountants. The authors can be reached at harsha@sbsandco.com & manindar@sbhsandco.com
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FORENSIC AUDIT AND FRAUD DETECTION

PREVENT FRAUD FROM OCCURRING — THE FRAUD PREVENTION CHECK LIST
Contributed By CA Saran Kumar |

Organizations face numerous risks to their success; economic risk, disaster risk, supply-chain risk,
regulatory risk, and technology risk all affect organizations in different ways and to varying degrees. While
fraud risk is just one of the many entries on this list, it is universally faced by all business and government
entities. Any organization with assets is in danger of those resources being targeted by dishonest
individuals. And, unfortunately, a notable portion of that threat comes from the very people who have
been hired to carry out the organization’s operations.

Organizations of different sizes tend to have different fraud risks. Corruption was more prevalent in larger
organizations, while cheque tampering, skimming, payroll, and cash larceny schemes were twice as
common in small organizationsasin larger organizations.

As per the recent report by Association of Certified Fraud Examiners (ACFE), the total loss caused by the
cases in their study exceeded $6.3 billion, which an average loss per case of $2.7 million. Approximately
two-thirds of the cases reported to ACFE targeted privately held or publicly owned companies.

Smaller organizations had a significantly lower implementation rate of anti-fraud controls than the large
organizations. This gap in fraud prevention and detection coverage leaves small organizations extremely
susceptible to frauds that can cause significant damage to their limited resources.

The most cost-effective way to limit fraud losses is to prevent fraud from occurring. The following is the
checklist designed by ACFE to help organizations test the effectiveness of their fraud prevention
measures.

1. Isongoing anti-fraud training provided to all employees of the organization?
U Doemployeesunderstand what constitutes fraud?

Q Have the costs of fraud to the company and everyone in it — including lost profits, adverse publicity,
jobloss, and decreased morale and productivity —been made clear to employees?

U Do employees know where to seek advice when faced with uncertain ethical decisions, and do they
believe that they can speak freely?

QO Has a policy of zero-tolerance for fraud been communicated to employees through words and
actions?

2. lsaneffective fraud reporting mechanismin place?
O Have employees been taught how to communicate concerns about known or potential wrongdoing?
Q Isthereananonymous reporting channel, such as a third-party hotline, available to employees?
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Q
Q
Q
Q

Do employees trust that they can report suspicious activity anonymously and/or confidentially and
without fear of reprisal?

Has it been made clear to employees that reports of suspicious activity will be promptly and
thoroughly evaluated?

Do reporting policies and mechanisms extend to vendors, customers and other outside parties?

To increase employees’ perception of detection, are the following proactive measures taken and
publicized to employees?

Is possible fraudulent conduct aggressively sought out, rather than dealt with passively?

Does the organization send the message that it actively seeks out fraudulent conduct through fraud
assessment questioning by auditors?

Are surprise fraud audits performed in addition to regularly scheduled audits?

Is continuous auditing software used to detect fraud and, if so, has the use of such software been
made known throughout the organization?

Isthe management climate/tone at the top one of honesty and integrity?

Are employees surveyed to determine the extent to which they believe management acts with
honesty and integrity?

Are performance goals realistic?

Have fraud prevention goals been incorporated into the performance measures against which
managers are evaluated and that are used to determine performance-related compensation?

Has the organization established, implemented and tested a process for oversight of fraud risks by the
board of directors or others charged with governance (e.g., the audit committee)?

Are fraud risk assessments performed to proactively identify and mitigate the company’s
vulnerabilities to internal and external fraud?

Are strong anti-fraud controlsin place and operating effectively, including the following?
Proper separation of duties

Use of authorizations

Physical safeguards

Jobrotations
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O Mandatory vacations

7. Does the internal audit department, if one exists, have adequate resources and authority to operate
effectively and without undue influence from senior management?

©

Doesthe hiring policy include the following (where permitted by law)?
Past employment verification

Criminal and civil background checks

Creditchecks

Drug screening

o
=
@
<
@
>
—
-
=
jab)
c
o
=
=
o
3
o
Q
o
c
=
=k
>
(=]
|
—
=
(¢)
T
=
jab)
=
o
o
=
(9]
<
@
>
=2
(=}
S
(@)
>
(1°]
Q
=
o
—~

Education verification

o U 0O O O O

References checks
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Are employee support programs in place to assist employees struggling with addiction,
mental/emotional health, family or financial problems?

10. Is an open-door policy in place that allows employees to speak freely about pressures, providing
management the opportunity to alleviate such pressures before they become acute?

11. Are anonymous surveys conducted to assess employee morale?

We strongly recommend every organization to circulate the above fraud prevention checklist and seek
the answers from Individual level as well as from the Organization level.

This article is contributed by CA Saran Kumar, Partner of SBS and Company LLP, Chartered Accountants.
The author can be reached at saran@sbsandco.com
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DIRECT TAXES
FAQS ON EQUALISATION LEVY

Contributed by CA Ram Prasad |
1. Whatisthe objective of Equalization Levy?

Equalization levy is introduced to reduce the unfair advantage enjoyed by multinational digital enterprise
over its Indian competitors and ensure fair market competition.

2. IsEqualization Levy anincome tax?

No. Equalization levy is not tax on income. It is levied on payments. For the same reason, a new chapter
vide Chapter VIl of the Finance Bill, 2016 has been introduced to provide for equalization levy.

3. Fromwhenwould this Equalization levy come into effect?

Equalization levy shall be levied on consideration received or receivable for specified services provided
on or after the commencement of Chapter VIl of Finance Bill, 2016.

4. Whatisthe rate of Equalization Levy?
The levy shall be @ 6% on the amount of consideration for any specified service received or receivable.
5. IsEqualization levy applicable onimport of goods?

Equalization levy will not be levied on goods to be imported. Orders placed and payments made on the
internet will not attract equalization levy. The levy is only on specified services.

6. Alle-commerce transactions are covered under this levy?

Levy is on specified services only. It will not be levied on services that are not specified even if such
services are procured by making payments from India over the internet. For example, if Indian resident
books hotel rooms abroad and payment is made on the internet, such hospitality services are not
specified service for the purpose of levy.

7. DoesEqualization Levy apply to specified services received from a Resident?

No. Equalization levy comes into play only when specified services are provided by a non-resident to a
person resident in India carrying on business or profession or non-resident having a permanent
establishmentin India (referred to as assessee).

8. Whatare the specified services for the purpose of levy?

Specified services means online advertisement, any provision for digital advertising space or any other
facility or service for the purpose of online advertisement and includes any other service as may be
notified by the Central Government.
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9. Isequalization levy imposed on all specified transactions irrespective of amount?

No. If aggregate amount of consideration for specified services received or receivable in a previous year
by a non-resident from assesse exceeds Rs. One Lakh, equalization levy will be imposed.

10. Whatisthe due date for payment of Equalization Levy?

The Equalization Levy so deducted during any calendar month shall be paid by every assessee to the
credit of Central Government by 7th day of next month.

11. Whethergrossingupisallowed?

Any assessee who fails to deduct the levy be liable to pay the levy to the credit of Central Government.
(Nogrossing up of amount)

12. Whether the payment chargeable to Equalization levy would include indirect taxes paid in India?

The Committee on Taxation of E-Commerce recommends that the equalization levy should be chargeable
onthe amount received by the beneficial owner excluding any indirect taxes or levies paid in India. Hence,
there cannot be any equalization levy on indirect taxes.

13. Whetheron the same amount equalization levy and income tax can be charged?

Income of a non-resident from services that are covered by equalization levy and on which equalization
levy is paid will be fully exempt from income tax.

14. Whatare the consequencesif Equalization levy is not paid?

Any consideration on which equalization levy is deductible and if such levy has not been deducted or after
deduction has not been paid on or before the due date specified U/S 139(1) such consideration will not be
allowed as deduction.

15. Will Equalization Levy paid after due date u/s 139(1) of Income Tax Act,1961 shall be allowed as
deductioninanotheryear?

Where in respect of any such consideration, the equalisation levy has been deducted in any subsequent
year or has been deducted during the previous year but paid after the due date specified in sub-section
(1) of section 139, such sum shall be allowed as a deduction in computing the income of the previous year
inwhich such levy has been paid.

17|Page

-
Pg
QO
w
o
=)
m
Q
c
=
=
=
)
5
—
@
<
<




SBS Wiki www.sbsandco.com/wiki

16. Canbenefitunder tax treaties be claimed with respect to Equalization levy?

No. Equalization levy is not charged on income. Hence it is not covered by Double Taxation Avoidance
Agreements (DTAA). No tax credit under the tax treaties available to the beneficial owner in the country

ofitsresidence inrespectof such levy.
17. Areprovisions of Transfer Pricing and GAAR applicable to Equalization levy?

Since the levy is not under Income-tax Act, the provisions of transfer pricing and General Anti Avoidance
Ruleswill not be applicable toit.

This article is contributed by CA Ram Prasad, Partner of SBS and Company LLP, Chartered Accountants.
The author can be reached at caram@sbsandco.com
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TECHNICAL SESSIONS:

S.No. Event Date Speaker Venue

1 Int:|s.|ve Analysis of Exemptions under 15/04/2016 R RAaRIRdar | SBS - Hyd
Service Tax- Part-3

2 A Peep into Trading Mechanism of 22/04/2016 CA Murali Krishna G SBS - Hyd
Stock Exchanges

3 Companies (Amendment) Bill, 2016 29/04/2016 CS DVK Phanindra SBS - Hyd

a Introduction to Standards of Internal Audit 06/05/2016 CA MHS Bhyrav SBS - Hyd

Note:

The timings for the above events shall be from 17:30 hrs to 19:30 hrs. We request the recipients of "SBS
Wiki" who are interested to attend the above events to send confirmation of your participation two days
in advance to make appropriate arrangements. The relevant material will be hosted at slideshare shortly
after the session. The link to download is http://www.slideshare.net/Team-SBS

FEMA Regulations- NRI Transactions
- CA Murali Krishna G

Case Study on Forensic Audit - CA Sandeep Das Impact of technology on Accounting Environment

- CA Saran Kumar U
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