Sameekhsa # 01
VENUE: PALMETTO IT SOLUTIONS, 8TH FLOOR, VAISHNAVI'S CYNOSURE BUILDING GACHIBOWLI, HYDERABAD
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Part-2
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Audit Documentation & How
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Soft Skills
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Audit Partner

Dear All,
A wonderful morning to all of you. I am glad to see all of you together so energetic gearing for the two
- day event, Sameekhsa # 1.
Before proceeding further, I would like to congratulate Sandeep & Bhyrav for their efforts in pulling
up this event by co-ordinating with all the speakers and partners within a short time.
Coming to this event, ‘Getting Ready for Financial Audit’, is extremely relevant in the current
situations. Right from Satyam scam to recent Punjab National Bank scam, every knows, that the
auditor is blamed for failing to his part of the duty.
Of course, there are different views to the exact role of auditor, some say that public expects the
auditor to unearth every fraud and hence auditor has to unearth every fraud in the company. Others
say, the auditor has limited scope towards his client, and he is expected to uncover a fraud only when
it falls under his scope and cannot be held responsible for every fraud in the company.
Hence, it is important to strike a balance between the public expectations and scope limitations and
do our part in the capacity of auditor in building up the nation. However, as auditors are not
superhumans and subjected to inherent limitations, it is impossible to unearth every fraud that
happens in the company. What matters to us, in my view is that, how well we discharge our
professional duty to see that no stone leaves unturned within our scope. Our professional scepticism
has to be sharpened keeping the dynamism of the way business is conducted and common public
expectations on us.
Events like this, will gear all of us to enhance our knowledge skills, approach the audit more
professionally and match our performance to expectations of the client and public. Hence, I wish that
all of you present here would participate actively in this event and enhance your skill set and vision on
how audits should be conducted and implement in our upcoming audit assignments.
A word of caution is not out of place here. Documentation is the prime and only aspect which would
save us from any unfortunate event.
All the regulators are trying to get hold of Auditor and see that he is punished for his negligence. The
recent order of SEBI in the matter of Parekh Aluminex Limited, where the auditors are barred from
carrying out certification work for any listed company for the reason that auditors have just acted as
‘rubber stamp’ (words used by SEBI in the Order). Only documentation and correspondence will save
us from any unfortunate event, and I urge all of you who are involved in audit to take this point
seriously.
Having a specific session on documentation is a wonderful thing and hope people will understand and
implement key take aways from the session.
I once again congratulate everyone who was involved in pulling up this event and wish all of you would
learn many things from these two days. Wish that events like this kind should happen every year and
I would like to conclude by saying, ‘all the best!’.
Happy Learning !

Suresh Babu S
Chairman &Managing Partner

Sameekhsa #1

Amendments to Reporting Standards on Auditing :
SA 700, SA705 and SA 706

OUT LINE
 Introduction on Standards Issued by ICAI
 SA 700 (Revised)
 SA 705 (Revised)
 SA 706 (Revised)

1

INTRODUCTION
 There are various Standards issued by ICAI. They can be broadly classified as below
 Standards on Auditing (SA)
 Standards on Quality Control (SQC)
 Standards on Assurance Engagements
 Standards on Related Services
 Standards on Review engagements
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Classification of SA’s
 SA’s can be broadly classified as follow

SA’s

General Principles
and
responsibilities

Risk Assessment
and response to
assessed risk

(SA 200 Series)

(300 & 400 Series)

Audit evidence
(500 Series)

Using the work of
others
(600 Series)

Audit conclusions
and reporting
(700‐series)

Specialised areas
(800‐series)

3

SA 700 (Revised)
Forming an Opinion and Reporting on Financial
Statements

4

Scope
 This Standard deals with the auditor’s responsibility to form an opinion on the financial

statements
 It also deals with the form and content of the auditor’s report issued as a result of an audit of

financial statements
 SA 700 applies to audit of complete set of general purpose financial statements.
 SA 701,705,706 etc deals with special circumstances in Audit Report
 This SA aimed at balance between the need for consistency and comparability in auditor

reporting globally and making auditor’s report more relevant to users.
Effective Date
 wef 01.04.2018

5

Objectives
The objectives of the auditor are:
(a) To form an opinion on the financial statements based on an evaluation
of the conclusions drawn from the audit evidence obtained; and
(b) To express clearly that opinion through a written report.

6

Key Definitions
 General purpose financial statements – Financial statements prepared in

accordance with a general purpose framework.
 General purpose framework – A financial reporting framework designed

to meet the common financial information needs of a wide range of
users.

7

Key Definitions
General Purpose Framework

Fair Presentation Frame Work

8

 Is a Financial Reporting Framework which
complies with requirements of such frame work
AND
 Acknowledges fact that certain disclosures will be
beyond the actual requirement or
 Acknowledges fact on extremely rare situations
there would be depart from frame work
requirements

Compliance Frame Work
 Is a Financial Reporting Framework which
complies with requirements of such frame
work but does not acknowledges like Fair
Reporting Frame Work.

Forming an Opinion (1/3)
 To form opinion

the auditor shall conclude

Whether he has obtained reasonable assurance about whether the
financial statements as a whole are free from material misstatement,
whether due to fraud or error.
 That conclusion shall be based on:

(a) The auditor’s conclusion, in accordance with SA 330, whether sufficient
appropriate audit evidence has been obtained
(b) The auditor’s conclusion, in accordance with SA 450, whether
uncorrected misstatements are material, individually or in aggregate;
9

Forming an Opinion (2/3)
 (c) the auditor shall evaluate whether, in view of the requirements of the

applicable financial reporting framework:
(1) adequate disclosure of accounting policies selected and applied;
(2) Those are consistent
(3) The accounting estimates are reasonable;
(4) The information presented in the financial statements is relevant,
reliable, comparable, and understandable;
(5) The financial statements provide adequate disclosures
(6) The terminology used in the financial statements, including the title of
each financial statement, is appropriate.

10

Forming an Opinion (3/3)
 (d) Further the auditor shall also evaluate
 The overall presentation, structure and content of the financial

statements; and
 Whether the financial statements, including the related notes, represent

the underlying transactions and events in a manner that achieves fair
presentation.

11

Form an Opinion
If the Auditor Concludes

Financial statements are prepared, in
all material respects, in accordance
with
the
applicable
financial
reporting framework

SA 700 Unmodified Opinion
12

Financial statements are
 Not free from material misstatements or
 Unable to obtain sufficient and appropriate audit
evidence to conclude they are free from material
misstatement

SA 705 Modified Opinion

Audit Report
 Title
 Addresse
 Auditor’s Opinion

The Opinion section of the auditor’s report shall also:
 Identify the entity whose financial statements have been audited;
 State that the financial statements have been audited;
 Identify the title of each statement comprising the financial statements;
 Refer to the notes, including the summary of significant accounting policies; and
 Specify the date of, or period covered by, each financial statement comprising the financial

statements.
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Audit Report
 Basis for Opinion
Audit was conducted in accordance with Standards on Auditing
Refers to auditor’s responsibilities under the SAs
Includes a statement that the auditor is independent in accordance

with relevant ethical requirements relating to audit. The statement
shall refer to the Code of Ethics issued by ICAI
States whether the auditor believes that the audit evidence the
auditor has obtained is sufficient and appropriate to provide a basis for
the auditor’s opinion.
14

Audit Report
 Going Concern
 If applicable

In accordance with (SA 570)
 Key Audit Matters
 If applicable
In accordance with (SA 701)
 Applicable for Listed Companies and
 For others when required by Law / regulation or when auditor decides to
communicate KAM
 Responsibilities of Management and Those Charged with Governance
for the Standalone Financial Statements
 Preparing the financial statements
 Assessing the entity’s ability to continue as a going concern
15

Audit Report
 Auditor’s Responsibilities for the Audit of the Financial Statements
 Objective:
 Obtain reasonable assurance that free from material misstatement
 Issue an auditor’s report that includes the auditor’s opinion

 State that reasonable assurance is a high level of assurance, but is not a

guarantee that audit will always detect misstatement.
 State about misstatements;
 State that auditor exercises professional judgment and maintains
professional skepticism
 Describe about Auditor’s responsibilities
16

Audit Report
 Auditor’s Responsibilities for the Audit of the Financial Statements
 Location

As Annexure

In the Report

Refer Website

17

Audit Report
 Report on Other Legal and Regulatory Requirements
 Specific enquiries U/s 143(1)
 Report on U/s 143(3) requirements
 CARO U/s 143(11)

18

Audit Report
 Signature of the Auditor
 M.No of Partner
 Registration Number of the Firm

 Place of Signature
 City where Audit Report is signed

 Date of Auditors Report
 Not before to
 The date on which auditor obtained sufficient and appropriate audit evidence
 Those with the recognized authority have asserted that they have taken responsibility for

those financial statements.
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Summary of SA 700 and revised SA 700
Particulars
Financial
700 (Report
the Audit
of the
Point of Difference SA 700 ( Report on
Prethe
revised
SA 700 ( Report Revised
on the SA
Revised
SA 700on
(Report
on the
Statements)
Financial Audit
Statements)
Financial Statements)
of the Financial Statements)
Title

Independent Auditor’s
Report Auditor’s Report
Independent
Auditor’s Auditor’s
Report Report
Independent
Independent

Addressee

As per Engagement
Terms
Terms Terms
As per
Engagement Terms As per Engagement
As per Engagement

Subtitle

Report on the Financial
Report on
theonAudit
of of
the
Report Statements
on the Financial Statements
Report
the Audit
theFinancial
Statements
Financial Statements
• Introductory Paragraph:
To Paragraph: To• Opinion: Including information
• Introductory
to be mentioned in
mention
mention
• Whose Financial
Statements
are introductory paragraph before
• Whose
Financial
audited and period
covered
Statements
are audited• Basis for Opinion
• Title of each
statement
and period coveredin • Emphasis of Matter
• KeyinAudit Matters
Financial Statements
• Title of each statement
• Refer summary
of Statements
significant • Responsibilities of
Financial
Management and Those
accounting • Refer
policies
summaryand
of
Charged with Governance for
explanatory information
significant
the Financial Statements

Contents
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Summary of SA 700 and revised SA 700
Particulars

Pre revised SA 700 ( Report on the Financial
Statements)

Revised SA 700 (Report on the Audit
of the Financial Statements)

Contents

• Management’s
Responsibility for the Financial Statements
• Auditor Responsibility
• Basis of Modified Opinion, if any
• Auditor’s Opinion
• Emphasis of Matter
• Other Matter
• Subtitle: Report on Other legal and
regulatory requirements
• Signature
• Date
• Place

• Auditor’s Responsibilities for
the Audit of the Financial Statements
• Other Matter
• Subtitle: Report on Other legal and
Regulatory Requirements
• Signature
• Date
• Place

21

SA 705
Modifications to the Opinion in the
Independent Auditor’s Report

22

Scope
 This Standard deals with the auditor’s responsibility to issue an appropriate report when

modifications to Report under SA 700 is necessary.
 It also deals with how the form and content of the auditor’s report is affected when the

auditor expresses a modified opinion
 Reporting requirements in SA 700 (Revised) apply, and are not repeated in this SA unless they

are explicitly addressed or amended by the requirements of this SA.
Effective Date
 wef 01.04.2018
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Objectives
To express clearly an appropriate modified opinion when
 Auditor concludes financial statements are not free from material misstatement
 Auditor unable to obtain sufficient appropriate audit evidence to conclude financial

statements are free from material misstatement

24

Key Definitions
 Pervasive –Effect of misstatement or possible effect of misstatement on

the financial statements that are undetected due to an inability to obtain
sufficient appropriate audit evidence
Pervasive effects on the financial statements are those that, in the
auditor’s judgment:
 Are not confined to specific elements, accounts or items of the financial
statements;
 If so confined, represent or could represent a substantial proportion of
the financial statements; or
 In relation to disclosures, are fundamental to users’ understanding of the
financial statements
25

Types of Modified Opinions
 Three Types of opinions are established by SA 705 namely,
 Qualified
 Adverse
 Disclaimer
 The decision regarding which type of modified opinion is appropriate depends upon

Decision for
Modification

Nature of the matter
(whether Financial Statements are
materially Misstated)
Pervasiveness of the effects or
possible effects of the matter on
the financial
statements

26

Modifications in Different Situations
Nature of Matter Giving Rise to Auditor’s judgment about the Materiality and Pervasiveness of the
Modification
Effects or Possible Effects on the financial statements
Material but not Pervasive
Financial
Statements
Materially Misstated

are Qualified Opinion

Inability to obtain sufficient and Qualified Opinion
appropriate audit evidence

Material and Pervasive
Adverse Opinion
Disclaimer of Opinion

27

When Management imposing limitations (1/2)
 After accepting engagement

management imposing limitations on scope
which results in qualified / disclaim an opinion
Request to remove limitation
If management refuses

Communicate to TCWG

&

Search for alternative to obtain evidence

If still unable to obtain evidence

28

Shall determine

When Management imposing limitations (2/2)

Shall determine possible effect of undetected misstatements
If material but not pervasive
Qualify

If material & pervasive
With draw if possible by Law
otherwise
Disclaim

29

SA 706
Emphasis of Matter Paragraphs and other
matter paragraphs in the Independent Auditor’s
Report

30

Scope
 This Standard deals with additional communication in Audit Report to draw users attention
 to important matters presented in financial statements ‐‐‐‐ to understand financials
 To important matters not presented in financial statement ‐‐‐ to understand Audit, Auditor

Responsibility and Audit Report.
Effective Date
 wef 01.04.2018

31

Objectives
 To draw users’ attention, by way of clear additional communication in

the auditor’s report, to:
important matters presented in financial statements ‐‐‐‐ to understand
financials
important matters not presented in financial statement ‐‐‐ to
understand Audit, Auditor Responsibility and Audit Report.
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Requirements
 Emphasis of Matter
 If the auditor considers it necessary to draw users’ attention to a matter presented or disclosed in the

financial statements, which is fundamental to users’ understanding of the financial statements, provided
 not be required to modify the opinion SA 705 (Revised) as a result of the matter; and
 Is not a KAM when SA 701 applies
3

 Should be in separate section
 Reference to the main point
 Shall indicate Report was not modified
 Shall communicate to TCWG

33

Requirements
 Other Matter Paragraph
 If the auditor considers it necessary to draw users’ attention to a matter which

is not presented or disclosed in the financial statements, which is relavent to
users’ understanding of Audit, Audit Responsibilities and Audit Report, provided
 not prohibited by Law; and
 Is not a KAM when SA 701 applies

 Should be in separate section
 Shall communicate to TCWG

34
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Compliances under SEZ

SEZ

1

What is SEZ ?
 As per SEZ Act,2005 ‐

“Special Economic Zone” means each Special Economic Zone notified under the proviso to sub‐
section(4) of section 3 and sub‐section(1) of section 4 and includes an existing Special Economic Zone (SEZ).
[Refer Section 2(za) of SEZ Act, 2005]
 In general ‐

“It is a specifically delineated duty‐free enclave and shall deemed to be a foreign territory for the
purpose of trade operations, duties and tariffs”.
…EXIM Policy 2000, Chapter 9 para 30

2

www.sbsandco.com
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What is SEZ Unit?
 As per SEZ Act, 2005 ‐

“Unit” means a Unit set up by an entrepreneur in a Special Economic Zone and includes an existing
Unit, an Offshore Banking Unit and a Unit in an International Financial Services Centre whether established
before or established after the commencement of this Act
[Refer Section 2(zc) of SEZ Act, 2005]
 In general ‐

It is a specifically delineated area in the processing zone of SEZ setup by the entrepreneur (i.e., a
person who has been granted a LOA by DC for setting up of SEZ Unit)

www.sbsandco.com
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Annual Performance Report (APR): (1/4)

 As per SEZ Rules, 2006:

The Unit shall submit Annual Performance
Reports in the Form I, to the Development
Commissioner and the Development Commissioner
shall place the same before the Approval Committee
for consideration.
[Refer Rule 22(3) of SEZ Rules]

4

www.sbsandco.com
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Annual Performance Report (APR): (2/4)
 What is APR?

APR is an Annual Performance Report which has to be submitted by each SEZ unit upon commencement of
production by it.
 Purpose:

The basic purpose of the APR is to monitor the annual performance of the SEZ unit for the specified period
using the net foreign exchange earnings*
*Net Foreign Exchange Earnings =
Inflow of Foreign Exchange(A) – Outflow of Foreign Exchange (B)

www.sbsandco.com

5

+040‐4018 3366

Annual Performance Report (APR): (3/4)
Who has to file?

SEZ Units which have completed One year from the date of Commencement of
production.

Due date for filing/
submission of APR:

APR duly certified by an Independent Chartered Accountant has to be submitted
before the end of Second quarter of the following Financial Year.

 Frequency of Monitoring:
 Units which have completed less than 5years from the date of commencement of production will be

monitored for the number of completed years.
 Units which have completed more than 5 years from the date of commencement of production will be
monitored Annually.

6
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Annual Performance Report (APR): (4/4)
 Criteria For Annual Monitoring:
 Units with negative NFE in the 1st and 2nd year shall be placed under the Watch List to watch their

performance
 If a unit continues to have a negative NFE by the end of 3rd year, a Show Cause Notice will be issued.
 If the negative performance continues till the end of 5th year, the Development Commissioner shall initiate

penal action under the provisions of Foreign Trade (Development and Regulation) Act, 1992 and the rules
made there under.

www.sbsandco.com
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Maintenance of Proper Books of Accounts
 As per SEZ Rules [Rule 22(2)] , 2006:

Every Unit and Developer shall maintain proper accounts, financial year wise, and such accounts which
should clearly indicate in value terms the goods imported or procured from Domestic Tariff Area,
consumption or utilization of goods, production of goods, including by‐products, waste or scrap or remnants,
disposal of goods manufactured or produced, by way of exports, sales or supplies in the domestic tariff area
or transfer to Special Economic Zone or Export Oriented Unit or Electronic Hardware Technology Park or
Software Technology Park Units or Bio‐technology Park Unit, as the case may be, and balance in stock.
 The Unit and Developer has to maintain such records for a period of 7 years from the end of relevant

Financial Year.
 The Unit engaged in both trading and manufacturing activities shall maintain separate records for trading

and manufacturing activities.

8
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Bond‐cum‐legal undertaking (BLUT): (1/2)
 As per SEZ Rules[Rule 22(1)], 2006:
 Grant of exemption, drawbacks and concession to the entrepreneur or Developer shall be obtained if Unit

executes a Bond‐cum‐Legal Undertaking in Form H, with regard to its obligations regarding proper
utilization and accountability of goods, including capital goods, spares, raw materials, components and
consumables including fuels, imported or procured duty free and regarding achievement of positive net
foreign exchange earning;
 The BLUT shall be jointly accepted by the Development Commissioner (DC) and Specified Officer (SO);

 The value of the BLUT shall be equal to the amount of effective duties leviable on import or procurement

from the DTA of the projected requirement of goods for three months or as required;

www.sbsandco.com
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Bond‐cum‐legal undertaking (BLUT): (2/2)
 Where the value of BLUT executed falls short on account of requirement of additional goods, the Unit or the

Developer shall submit additional Bond‐cum‐Legal Undertaking;
 The BLUT amount shall be monitored quarterly or yearly on the basis of Quarterly Progress Report or Annual

Progress Report submitted by the Developer or Unit;
 The value of the BLUT in respect of gems and jewellery units shall be calculated on rates as notified by the

Central Government, from time to time;

10
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Filing of documents and Reporting
 As per SEZ Rules [Rule 36], 2006:

All documents for admission of goods into and out of Special Economic Zone shall be filed before the
Authorized Officer of Customs.
 As per SEZ Rules [Rule 78], 2006:

Every developer and unit shall file applications and returns electronically on the Special Economic Zone
online system within a period of one month of the system being commissioned.
 Details of every transaction done by a SEZ unit has to be reported in SEZ online portal periodically.

www.sbsandco.com
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Duty Entitlement Pass Book Credit (DEPB):
 As per SEZ Rules[Rule24], 2006:

An application for grant of Duty Entitlement Pass Book credit for supplies from DTA to a Unit or
Developer may be made by the DTA Supplier or the Unit or Developer in the format prescribed under the
Foreign Trade Policy.

 A Unit or Developer shall file application for Duty Entitlement Pass Book claim with the Development

Commissioner concerned or the DTA supplier may claim the same from the concerned Licensing Authority of
the Office of the Directorate General of Foreign Trade or the Development Commissioner concerned.

12
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DOCUMENTATION AND FINANCIAL AUDIT

AUDIT DOCUMENTATION –
SA 230
It lays down basic principles of audit
documentation
Documentation is considered the backbone of an
audit.

1

Auditor responsibility –To
prepare audit documentation
for an audit of FS

Other Historical Financial
Information

Scope of SA
230

Specific document
requirements of other SA’s

2

Additional requirements –
Laws & Regulations

DOCUMENTATION – OBJECTIVE & SIGNIFICANCE
OBJECTIVE :


A sufficient and appropriate record of the basis for the auditors report and



Evidence that the audit was planned and performed in accordance with SA’s and applicable legal and
regulatory requirement

SIGNIFICANCE :


It supports the auditor’s basis for a conclusion about achieving the auditor’s objectives.



Provides evidence that audit was planned and performed.



It assists supervision and review.



It supports and evidences compliance with standards, applicable legal & regulatory requirements

www.sbsandco.com
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AUDIT DOCUMENTATION
FORM AND CONTENT OF AUDIT DOCUMENTATION

Size, nature and
type of entity.

Materiality

4

Risk Assessment

Sampling methods

www.sbsandco.com

Audit documentation
should be designed to
meet the circumstances
as necessary of the
particular audit.

+040‐4018 3366

LIST OF AUDIT DOCUMENTS – ILLUSTRATIVE LIST
 Engagement letter.
 Understanding the entity
 Audit Programme.
 Risk Assessment.
 Analyses of various account balances
 Letters of confirmation and representation.
 Checklists.
 Correspondence (including e‐mail) concerning significant matters.
 Abstracts or copies of the entity’s records/contracts/ agreements.
www.sbsandco.com
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TIT-BITS ABOUT AUDIT DOCUMENTATION
 The audit documentation for the audit of a smaller/less Complex entity is less extensive than that for the audit of a larger

entity.
 The specific documentation requirements of other SAs do not limit the application of SA 230
 Documentation appropriate to the circumstance needs to be maintained.
 In case of inconsistent information, the auditor shall document how the auditor addressed the inconsistency.
 Incase of departure from SA 230 requirement Auditor shall document how the alternative audit procedures performed

achieve the objective and the reason for departure.
 An appropriate time limit within which to complete the assembly of the final audit file is ordinarily not more than 60 days

after the date of the auditor’s report.
 Audit documentation may be recorded on paper or on electronic or other media.
 The retention period for audit documentation is no shorter than seven years from the date of the auditor’s report, or, if

later, the date of the group auditor’s report.
6
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FINANCIAL AUDIT

How to conduct Financial Audit ???

www.sbsandco.com
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FINANCIAL AUDIT

AUDIT PROCESS

PRE ‐ AUDIT

8

CONDUCTING THE AUDIT

www.sbsandco.com

POST AUDIT

+040‐4018 3366

AUDITING STANDARDS

SA 300 – PLANNING AN AUDIT OF FINANCIAL
STATEMENTS

SA 250 – CONSIDERATION OF LAWS AND
REGULATION

SA 320 – MATERIALITY IN PLANNING AND
PERFORMING ANAUDIT

SA 500 – AUDIT EVIDENCE

SA 520 – ANALYTICAL PROCEDURES

SA 560 – SUBSEQUENT EVENTS

SA 570– GOING CONCERN

SA 580 – WRITTEN REPRESENTATIONS

www.sbsandco.com
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ACCOUNTING STANDARDS

10

IND AS 101 ‐ FIRST‐TIME ADOPTION OF
INDIAN ACCOUNTING STANDARDS

IND AS 7 – STATEMENT OF CASH FLOWS

IND AS 115 – REVENUE FROM
CONTRACTS WITH CUSTOMER

IND AS 8 ‐ ACCOUNTING POLICIES, CHANGES IN
ACCOUNTING ESTIMATES AND ERRORS

IND AS 1 ‐PRESENTATION OF FINANCIAL
STATEMENT

IND AS 10 – EVENTS AFTER REPORTING
PERIOD

IND AS 2 – INVENTORIES

IND AS 16 – PP&E

IND AS 19 – EMPLOYEE BENEFITS

IND AS 23 – BORROWING COSTS
www.sbsandco.com
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IND AS 115
The standard outlines a single comprehensive model for entities to use in accounting for revenue arising from contracts with customers
and supersedes most of the current revenue recognition guidance. The core principle of the new standard is for companies to recognise
revenue to depict the transfer of goods or services to customers in amounts that reflect the consideration (that is, payment) to which the
company expects to be entitled to exchange for those goods or services. The new standard also will result in enhanced disclosures about
revenue, provide guidance for transactions that were not previously addressed comprehensively (for example, service revenue and
contract modifications) and improve guidance for multiple‐element arrangements. Ind AS 115 is effective from April 1, 2018.
The Company will be adopting Ind AS 115 with a modified retrospective approach. The cumulative effect of initially applying this
Standard will be recorded as an adjustment to the opening balance of retained earnings. The figures for the comparative periods will
not be restated.
Certain payouts made to dealers such as infrastructure support are to be treated as variable components of consideration and will
therefore in accordance with Ind AS 115, be recognised as revenue deductions in future. These costs are presently reported as other
expenses. These change in presentation in the income statement will result in decrease in both revenues and expenses.
Incentives received as Government Grants will be shown as other income which is currently presented under other operating
revenues.
The introduction of the Standard will give rise to new financial statement categories in the statement of financial position, being
“contract assets” and “contract liabilities.” These items can arise through advance payment received from customers or advance
delivery of goods and services in excess of or ahead of billing at the contract level. In addition, disclosure requirements are extended

11
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INTERNAL FINANCIAL CONTROL

Under the Companies Act , 2013 auditors are required to separately opine whether the company has
adequate internal financial controls system in place and the operating effectiveness of such framework.

The auditor needs to obtain reasonable assurance to state whether an adequate internal financial
controls ( IFC) system was maintained and whether such internal financial controls system operated
effectively in the company in all material aspects with respect to financial reporting only.
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Sameekhsa #1

Few Income Tax Aspects pertaining to Financial Audit

Topics
• Deferred Tax
• ICDS and Deferred Tax
• Deemed Dividend
• Cash Transactions‐ 269SS/269ST
• Sec 41/36(1)(vii)
• Advance Receipts and CSR Exp
• Overview of TDS/TCS provisions
• Reconciliation of 26AS and Revenue
• Tax and Other dues outstanding
• MAT Provisions
• Basics of Transfer Pricing

1

Deferred Tax
• It is a tax impact on differences between accounting profits and tax profits.
• Generally an entity is required to pay tax on profits as shown in the books of

accounts. It rarely happens due to difference in treatment of items in financial
statements in books of account and tax laws.
• So taxes are deferred to the future periods. The differences of treatment

b/w books of account and tax purposes be classified as permanent
differences and timing or temporary differences.
• Deferred tax is recognised only

for timing or temporary differences.
Temporary differences are those which arise in one period and will be
reversed in future.

• Deferred tax has to be recognized using tax rates which are applicable on the

balance sheet date.
2

ICDS and Deferred Tax
• ICDS are to be complied with in computing income under the head PGBP/IOS.
• Temporary difference b/w Accounting and ICDS will result in deferred tax

liability or asset.
• Few instances are:‐
Relevant Items

Temporary Differences

Result‐ DTL/DTA

Inventory

The cost of purchase as per ICDS
would include the taxes actually
paid or incurred. However, AS 2
excludes the taxes which are
subsequently recoverable from
taxing authorities

It creates DTA‐ Current Year
closing stock become opening
stock for the next year.

Revenue Recognition

Service provides may offer tax as
per completed contract method
where as ICDS requires POCM

DTA‐ Income as per books be
less or nil compared to income
computed as per ICDS

3

Deemed Dividend
• Dividend including deemed dividends are subject to DDT and receipt of the

same is exempt in hands of shareholder except in cases referred to in
115BBDA.
• Deemed Dividend covered U/S 2(22)(e) is taxable @30% and other dividends

are taxable @15% subject to grossing up.
• FA 2018 has inserted Exp 2A to Sec 2(22) which provides that in case of

amalgamation the accumulated profits of amalgamated company includes of
those relating to amalgamating company. Definition of accumulated profits is
same and not changed.
• Trade advances which are in the nature of commercial transactions would

not fall within the ambit of the word ‘ advance’ U/S 2(22)(e)‐ CBDT circular
19/2017 dated 12/06/2017
4

Cash Transactions-1/4

5

Cash Transactions-2/4

6

Section

Transactions in cash

Consequences

40A(3)

Payment or aggregate of payments in respect of
expenditure made to a person otherwise than using
banking channels of >Rs. 10k. Payment for transportation
of goods the limit is Rs. 35k

100% Exp be disallowed [Please
refer Rule 6DD for exceptions]

43

Payment or aggregate of payments for acquisition or part
there of any asset of > Rs. 10k

Expenditure shall be ignored for
the purpose of actual cost

80D

Payment of Medical Health Insurance Premium / Medial
Expenditure (Excluding Preventive Health Check up of Rs.
5k)

Amount be paid out of income
chargeable to tax.

80G/GGA/
GGB/GGC

Payment of Donations > Rs. 2k

No deduction shall be allowed

80JJAA

Payment of Additional Employee Cost‐ Existing

No deduction be allowed

269SS

Take or Accept loan or deposit/specified sum of Rs. 20k

Penalty @100% of the amount of
loan or deposit/specified sum‐ JC

269T

Repayment of loan or deposit/specified sum of Rs. 20k

Penalty @100% of the amount of
loan or deposit/specified sum‐ JC

Cash Transactions-3/4
• No person shall receive an amount of Rs. 2 Lakhs in aggregate from a person

in a day/in respect of single transaction/transactions relating to one event or
occasion from a person other than banking channels.‐ Sec 269ST
• Cash sale of the agricultural produce by its cultivator to the trader for Rs. 2

Lakhs will not attract prohibition U/S 269ST in the hands of the cultivator.
Further, cultivator to quote PAN/Form 60‐ Circular 27/2017 dated 03/11/2017
• Amount received from bank is excluded from the scope the section.‐

Notification no S.O 1057 ( E) dated 05/04/2017
• Penalty U/S 271DA for violation of Sec 269ST shall not imposable in case

where there is good and sufficient reasons for the contravention. JC
7

Cash Transactions-4/4
• Reporting of Financial Transactions‐ Sec 285BA
Particulars

Reporting Trigger point

Cash deposits or cash withdrawal including
through bearer cheque from one or more current
account of a person

Amount in aggregating Rs. 50 Lakhs or more in a
financial year

Cash deposit in one or more savings account of a
person

Amount in aggregating Rs. 10 Lakhs or more in a
financial year

Receipt of cash for sale of goods or services of any
nature

Amount of Rs. 2 Lakhs

Important Points in relation to cash Transactions:‐
Sec 269ST is applicable whether the receipt is capital or revenue in nature or whether it is taxable or non‐
taxable.
Tax Audit Report requires Auditor to report on both receipts and payments in excess of the limit of Rs. 2
Lakhs. But the penal provisions are applicable on receipts only.
8

Sec 41 and 36(1)(vii)
• Sec 41 refers to taxation of benefit whether in cash or any in any other

manner in relation to any allowance or expenditure or remission or cessation
of trading liability.
• where depreciable asset is sold/demolished/ destroyed the profit to the

extent of cost of the asset be taxable.
• Recovery of bad debt is taxable in the year of recovery. It is taxable to the

extent of difference between the amount debt and amount allowed as
deduction.
• Bad debts which are written off allowed as a deduction. In case income is

offered as per ICDS but not in books of accounts and subsequently the same
is not recoverable it will be allowed as bad debt though not written off in the
books of accounts. Ex:‐ Retention Money in case of Construction Contracts.
9

Advance Receipts and CSR Exp-1/2
• Any sum of money received as an advance or otherwise in the course of

negotiations for transfer of capital asset and forfeited is taxable in the year of
receipt.
• Any receipt in the current year relates to future may be offered in the year to

which it pertains. Ex:‐ Advance Rent/ Amount received prior to completion of
services etc.
• In case TDS has been withheld on the advance payment the same be carried

forward to the year in which the receipt offered to tax.‐ Sec 199 read with
Rule 37BA.
• Any expenditure incurred by assessee on the activities relating to CSR

referred to in sec 135 of CA 2013 shall not be allowed as expenditure U/S 37
10

Advance Receipts and CSR Exp-2/2
• CSR expenditure covered U/S 30 to 36 shall be allowed as deduction. Ex:‐

Expenditure incurred on skill development programmes (Sec 35CCD)
• Salaries paid to CSR staff is part of CSR spent. Salaries are allowed as

deduction U/S 37 and therefore not allowed as deduction.
• Voluntary compliance will be no difference under Income Tax Act.
• Expenditure on activities which are exclusively for the benefit of employees

of the company or their family members are not CSR expenditure.
• One‐

Off the events such as marathon/awards/sponsorship of TV
programmes will not qualify CSR expenditure.

11

Overview of TDS provisions-1/2
TDS
Deduct Tax

Make the payment of Tax

File Quarterly
Statements‐26Q/24Q
etc

Issue Certificates‐ 16/16A
etc

• TDS is one mode of recovery of tax. The amount recovered is not final tax

liability.
• In case payer failed to pay tax after deduction and assessee has also failed to

pay tax directly the payer or person responsible for deduction is deemed to
be an assessee in default.
• But in case tax deductible but not deducted by the payer and assessee has

paid the tax directly the payer would not be treated as assessee in default.
12

Overview of TDS provisions-2/2
• No surcharge/cess be added to the base rate except in case deduction from

salaries and payment to non‐residents.
• In case PAN of the payee is not provided, TDS shall be the normal rate

prescribed or 20% whichever is higher.
• TDS at the time of payment only:‐ (1) Salary; (2) Winning from lotteries; (3)

Winning from horse races; (4) Payment in respect of insurance policy
(5)Payment of accumulated balance of PF before 5 years
• 30% of any sum payable to a resident which is subject to TDS and tax has not

been deducted or after deduction has not been paid will not be allowed as
deduction. In case of sum payable to non‐resident 100% be disallowed.
13

Overview of TCS Provisions-1/2
• Seller, as defined, has to collect tax in relation to specified goods or motor

vehicle the value of which exceeding Rs. 10 Lakhs from the buyer, as defined.
• Every person who grants to other person, other than PSC, a lease or license

or transfer right in (1) Toll Plaza; (2) Any parking lot; (3) Mining and quarrying,
other than petroleum and natural gas.
• Scrap is a specified goods. It should arise from manufacture or mechanical

working of material which is not usable. The scrap need not be generated by
the seller.
• Motor vehicle purchased by a Public Sector Company engaged in business of

carrying passengers is not covered.

14

Overview of TCS Provisions-2/2
• Buyer has to furnish his PAN to the seller failing which would result

collection of tax twice the rate specified or 5% which ever is higher.
• TCS provisions shall not apply to a non‐resident who does not have PE in

India.
• The collector is required to file quarterly statement in form 27EQ.
• In case the collector fails to collect tax he shall be liable to pay tax to credit of

the Central Government.
• Where tax was not collected but buyer or licensee or lessee has paid the

tax on it the seller or Licensor shall not deemed to be assessee in default.

15

Reconciliation of Revenue and 26AS-1/6

16

Reconciliation of Revenue and 26AS-2/6

17

Reconciliation of Revenue and 26AS-3/6

18

Reconciliation of Revenue and 26AS-4/6

19

Reconciliation of Revenue and 26AS-5/6

20

Reconciliation of Revenue and 26AS-6/6

21

Tax and Other Outstanding

22

Tax and Other Outstanding

23

Tax and Other Outstanding

24

Tax and Other Outstanding

25

Tax and Other Outstanding

26

Tax and Other Outstanding

27

Tax and Other Outstanding

28

MAT Provisions
 The objective of introduction of MAT provisions to bring in tax net zero tax

companies which having earned huge book profits and have paid dividend but
not paid tax due to concessions under the Income Tax Act.
 The tax liability of a company will be higher of :‐ Tax on Total Income as per the

normal provisions of the Act or @18.5% on the books profits. Applicable
surcharge and cess will be apply.
 MAT provisions are applicable to foreign company being a resident of a country

with which India has DTAA only in case it has PE in India in accordance with
provisions of such agreement.
 Book Profits has to arrived at by applying explanation to Sec 115JB. They have
to computed with reference to net profit as shown in PL A/c prepared in
accordance with Sch III of CA 2013.
29

Basics of Transfer Pricing-1/3
 MNE operates in different locations and significant volume of transfer of goods

and services, capital and intangible take place within MNE group.
 The pricing of transaction between independent parties is determined by
market forces. Where as transaction within the MNE group entities may not be
market driven and price mechanism is artificially decided by parent company
with a view to derive maximum economic benefits and comparative tax
advantage.
 Transaction arising amongst related parties must comply with arms’ length
pricing principles so that profits are correctly reflected in countries where
related parties to transaction exists.
 The economic reason for charging transfer prices for intra‐group transactions is
to be able to measure the performance of the individual entities in a
multinational group. The individual entities within a multinational company
group are separate profit / cost centres and transfer prices are required to
determine the profitability of the entities.
30

Basics of Transfer Pricing-2/3
 Transfer pricing is the commonly understood term for the pricing of cross‐

border, intra‐firm transactions between related parties. . In the context of
“Transfer Pricing”, these related parties are referred to “Associated Enterprises”.


The transfer pricing provisions would be applicable only to an international
Transaction/Specified Domestic Transaction.

 Sec

92 refers to computation of income from international
transaction/specified domestic transaction be computed with reference to ALP.

 Sections 92A to 92F providing for determination of proper income arising from

international transactions where either or both the parties involved happen to
be non‐resident(s).
31

Basics of Transfer Pricing-3/3
 To arrive at the ALP it is important to evaluate the economic aspects of the

transaction. This is achieved by FAR analysis (Functions/Assets/Risks)
 FAR analysis helps in :‐ (1) Characterisation of Entity (2) Deciding on Tested

Party (3) Selection of comparable (4) PLI for TNMM‐ Net Margin Ratio/
ROCE/EBIT (5) Methods to arrive at ALP.
 Methods to arrive ALP:‐ (1) CUP (2) RPM (3) CPM (4) PSM (5) TNMM (6) Any

other method as may be prescribed.
 Where RPM/CPM/TNMM is applied for determination of ALP data relating to

preceding previous year be used.
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General Compliance requirements under FEMA vis‐à‐vis
Financial Audit

Schematic flow of the Law

Act
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Special
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12/03/2019

FEMA Act – Introduction
 Rationale behind the Act
 Effective date of new Act
 Applicability of the Act
 Its size and nature
 49 Sections
 6 Rules
 25 Regulations
 Other related matters

12/03/2019

Key Definitions (1/4)
 Authorized Person [2(c)]
 Capital Account Transaction [2(e)]
 a transaction which alters
 the assets or liabilities, including contingent liabilities, outside India of persons resident in

India
 or assets or liabilities in India of persons resident outside India,
 includes transactions referred to in sub‐section (3) of section 6
 Currency [2(h)]
 includes
 all currency notes, postal notes, postal orders, money orders,
 cheques, drafts, travellers cheques,
 letters of credit, bills of exchange and promissory notes,
 credit cards or such other similar instruments, as may be notified by the Reserve Bank
12/03/2019

Key Definitions (2/4)
 Current Account Transaction [2(j)]
 transaction other than a capital account transaction, and includes
 payments due in connection with
 foreign trade,
 other current business,
 services, and
 short‐term banking and credit facilities in the ordinary course of business

 payments due as interest on loans and as net income from investments,
 remittances for living expenses of parents, spouse and children residing abroad, and
 expenses in connection with foreign travel, education and medical care of parents,

spouse and children

12/03/2019

Key Definitions (3/4)
 Foreign Currency [2(m)]
 Foreign Exchange [2(n)]
 Means foreign currency and includes
 deposits, credits and balances payable in any foreign currency
 drafts, travelers cheques, letters of credit or bills of exchange, expressed or drawn in Indian currency
but payable in any foreign currency
 drafts, travelers cheques, letters of credit or bills of exchange drawn by banks, institutions or persons
outside India, but payable in Indian currency

 Foreign Security [2(o)]
 Means any security
 in the form of shares, stocks, bonds, debentures or
 any other instrument denominated or expressed in foreign currency and
 includes securities expressed in foreign currency, but where redemption or any form of return such
as interest or dividends is payable in Indian currency

12/03/2019

Key Definitions (4/4)
 Person[2(u)] – includes
 individual,
 HUF,
 company,
 firm,
 AOP or a BOI, whether incorporated or not,
 every artificial juridical person, and
 any agency, office or branch owned or controlled by such person;

12/03/2019

FEMA Trigger Points
 Transaction between person resident in India and resident outside India
 Transaction by Resident in Forex
 Transaction by Non Resident in Rupees
 Transaction by Resident outside India
 Transaction by Non Resident in India

12/03/2019

Rules at glance
Sl.
No.

O R No.
/ R R No.
(if any)

Rule Title

Commonly referred as

1.

379/2000

FEM (Encashment of Draft, Cheque, Instrument
and Payment of Interest) Rules, 2000

Encashment Rules

2.

380/2000

FEM (Authentication of Documents) Rules, 2000

Authentication of Documents
Rules

3.

381/ 2000

FEM (Current Account Transactions) Rules, 2000

CAT Rules

4.

382/2000

Adjudication and Appeal Rules

5.

383/2000

FEM (Adjudication Proceedings and Appeal)
Rules, 2000
FEM (Compounding Proceedings) Rules, 2000

6.

677/2000

The Appellate Tribunal For Foreign Exchange
(Recruitment, Salary and Allowances and Other
Conditions of Service of Chairperson and
Members) Rules, 2000

ATFE Rules

Compounding Rules

12/03/2019

Regulations at Glance (1/3)
Sl. No.

O R No./ R R
No. (if any)

Regulation Title

Commonly referred as

1

1/2000

FEM (Permissible Capital Account Transactions) Regulations, 2000

Capital Account Transactions

2

2/2000

IDR Regulations

3

3/2000
3 (R)‐2018 (RB)
4/2000

FEM (Issue of Security in India by a Branch, Office or Agency of a person
resident outside India) Regulations, 2000
FEM (Borrowing or Lending in Foreign Exchange) Regulations, 2000
FEM (Borrowing and Lending) Regulations, 2018 (Revised w.e.f 17‐12‐2018)
FEM (Borrowing and Lending in Rupees) Regulations, 2000
(Merged with 3/(R) above)
FEM (Deposit) Regulations, 2016 (Revised wef 01‐04‐2016)

4
5
6
7
8
9
10
11

5/2000/
5 (R) – 2016 (RB)
6/2000/
6(R) – 2015 (RB)
7/2000/
7‐(R) – 2015 (RB)
8/2000

FEM (Export and Import of Currency) Regulations, 2015 (Revised wef 29‐12‐
2015)
FEM (Acuisition and Transfer of Immovable Property Outside India)
Regulations, 2015 (Revised wef 21‐01‐2016)
FEM (Guarantees) Regulations, 2000

9/2000/
9 (R) – 2015 (RB)
10/2000/
10 (R) – 2015 (RB)

FEM (Realisation, Repatriation and Surrender of Foreign Exchange)
Regulations, 2015 (revised wef 29‐12‐2015)
FEM (Foreign Currency Accounts by a person Resident in India) Regulations,
2015 (Revised wef 21‐01‐2016)

10A/2014

FEM (Crystallization of Inoperative Foreign Currency Deposits) Regulations,
2014

ECB Regulations
Rupee Borrowing Regulations
Deposit Regulations
Currency Regulations
Foreign Assets Regulations
Guarantee Regulations
Forex Realization Regulations
Foreign Currency accounts
Regulations
Foreign Deposits Regulations
12/03/2019

Regulations at Glance (2/3)
Sl.
No.

O R No./ R R No.
(if any)

Regulation Title

Commonly referred as

12

11/2000/
11(R) – 2015 (RB)

FEM (Possession and Retention of Foreign Currency) Regulations, 2015
(Revised wef 29‐12‐2015)

Possession of Foreign Currency
Regulations

13

12/2000/
12(R) – 2015 (RB)
13/2000/
13(R) – 2016 (RB)
14/2000/
14(R) – 2016 (RB)
20/2000/
20(R) – 2017 (RB)
21/2000
21(R)‐2018 (RB)

FEM (Insurance) Regulations, 2015 (Revised wef 29‐12‐2015)

Foreign Insurance Regulations

FEM (Remittance of Assets) Regulations, 2016 (Revised wef 01‐04‐
2016)
FEM (Manner of Receipt and Payment) Regulations, 2016 (Revised wef
02‐05‐2016)
FEM (Transfer or issue of security by a person resident Outside India)
Regulations, 2017 (Revised wef 07‐11‐2017)
FEM (Acquisition and transfer of Immovable Property in India)
Regulations, 2018 (Revised wef 26‐03‐2018)

Remittance of Assets Regulations

FEM (Establishment in India of Branch or Office or other place of
business) Regulations, 2016 (Revised wef 31‐03‐2016)
FEM (Export of Goods and Services) Regulations, 2015 (Revised wef. 12‐
01‐2016)
FEM (Investment in Firms or Proprietary concern in India) Regulations,
2000

Branch Office Regulations

20

22/2000/
22(R) – 2016 (RB)
23/2000/
23(R) – 2015 (RB)
24/2000

Investments into Firm or Proprietary
concerns

21

25/2000

FEM (Foreign Exchange Derivatives Contracts) Regulations, 2000

Derivatives Regulations

14
15
16
17
18
19

All the Original Regulations are dated of 03/05/2000

Receipt and payment Regulations
FDI Regulations
Acquisition of Immovable Properties
In india

Exports Regulations

12/03/2019

Regulations at Glance (3/3)
Sl. No.

O R No./ R R
No. (if any)

Regulation Title

Commonly referred as

21

71/2002

FEM (Off‐shore Banking Units) Regulations, 2002

OBU Regulations

22

101/2003

FEM (Withdrawal of General Permission to Overseas Corporate
Bodies) Regulations, 2003

OCB Regulations

23

120/2004

FEM (Transfer or Issue of Any Foreign Security)Regulations, 2004

ODI regulations

24

10A/2014

Crystallization regulations

25

339/2015

FEM (Crystallization Of Inoperative Foreign Currency Deposits)
Regulations, 2014
FEM (International Financial Services Centre) Regulations, 2015

26

348/2015

FEM (Regularization of Assets Held Abroad by a Person Resident in
India) Regulations, 2015

Black Money Regulations

27

389/2018

FEM (Cross Border Merger) Regulations, 2018

Cross Border Regulations

IFSC Regulations

12/03/2019

Important Sections (1/2)
 Dealing in Foreign Exchange – Section 3
 Holding of Foreign Exchange – Section 4
 Current Account Transaction – Section 5
 Capital Account Transaction – Section 6
 Export of Goods and Services – Section 7
 Realisation & Repatriation of FE – Section 8
 Authorized Person – Section 10
 RBI Powers to issue Directions to AP – Section 11
 Powers to RBI for inspection of AP – Section 12
 Penalties – Section 13
 Enforcement of Orders of AA – Section 14
 Compounding of Offences – Section 15
 Appointment of AA – Section 16
12/03/2019

Important Sections (2/2)
 Appeal to SD (Appeals) – Section 17
 Establishment of AT – Section 18
 Appeals and related procedures of AT – Section 19 to 33
 Bar of Jurisdiction of Civil Courts – Section 34
 Appeal to High Court – Section 35
 Directorate of Enforcement – Section 36
 Procedure related to ED – Section 37, 37A and 38
 Miscellaneous matters – Section 39 to 40
 Power of CG to give directions to RBI – Section 41
 Contravention by Companies – Section 42
 Power of CG to make rules – Section 46
 Power of RBI to make Regulations – Section 47

12/03/2019

Definition of Resident in India (2 (v)) (1/2)
a person residing in India for more than 182 days
during the course of the preceding financial year

But does not
include

India

A person who has gone out of India or who stays
outside India, in either case‐
(a) for or on taking up employment outside India, or
(b) for carrying on outside India a business or
vocation
outside
India,
or
(c) for any other purpose, in such circumstances as
would indicate his intention to stay outside India for
an uncertain period;

A person who has come to or stays in India, in either
case, otherwise than‐
(a) for or on taking up employment in India, or
(b) for carrying on in India a business or vocation in
India,
or
(c) for any other purpose, in such circumstances as
would indicate his intention to stay in India for an
uncertain period;

12/03/2019

Definition of Resident in India (2 (v)) (2/2)
(ii) any person or body corporate registered or incorporated in India,
(iii) an office, branch or agency in India owned or controlled by a person resident outside India,
(iv) an office, branch or agency outside India owned or controlled by a person resident in India.

12/03/2019

Definition of Non Resident Indian/ PIO
 Non Resident means a person resident outside India who is citizen of India;
 Person of Indian Origin (PIO) means a citizen of any country (other than Bangladesh or

Pakistan) who had:
(a) at any time held Indian passport or
(b) he or either of his parents or any of his grandparents was a citizen of India by virtue of the
Constitution of India or the Citizenship Act, 1955 or
(c) the person is a spouse of an Indian citizen or a person referred to in (a) or (b).
Note: Clause (c) above is excluded for the purpose of acquisition of immovable property

12/03/2019

Introduction to Compounding
Regulations

12/03/2019

Introduction
What is Compounding ?
 A process by which an entity/individual committing a contravention can make an application

and seek regularization by admitting the contraventions under FEMA on payment of the
amount imposed.
How are contraventions detected ?
 Voluntary Disclosure
 Authorised Dealer Correspondence
 Market Intelligence
 RBI scrutiny at the time of reporting, seeking approvals for refund etc.,
 Media

12/03/2019

Compounding Powers of ED
Amount involved in contravention (INR)

Relevant Officer

<= 5 Lakhs

Deputy Director (DD)

> 5 Lakhs and <= 10 Lakhs

Additional Director (AD)

> 10 Lakhs and <= 50 Lakhs

Special Director (SD)

> 50 Lakhs and <= 100 Lakhs

SD with Deputy Directorate

> 100 Lakhs

SD with Directorate

12/03/2019

Compounding Powers of RBI
Amount involved in contravention (INR)

Relevant Officer

Up to Rs. 10 Lakhs

Assistant General Manager (AGM)

Rs. 10 Lakhs to Rs. 40 Lakhs

Deputy General Manager (DGM)

Rs. 40 Lakhs to Rs. 100 Lakhs

General Manager (GM)

Above Rs. 100 Lakhs

Chief General Manager (CGM)

12/03/2019

Compounding of offences
 The compounding application can be submitted to the RBI for the cases other than the Cases of

contravention having a money‐laundering, national and security concern involving serious
infringements of the regulatory framework including cases where application for compounding
has not been filed within the stipulated period in the memorandum issued by the Reserve Bank
may be referred to Directorate of Enforcement for further investigation and necessary action
under Section 37 of the Act or to the Anti Money Laundering Authority instituted under
Prevention of Money Laundering Act, 2002 or to any other agencies as deemed fit.
 Contraventions related to any transaction without proper approval or permission from the

concerned Government or any Statutory Authority as the case may be under the relevant
laws/regulations as envisaged under FEMA, would not be compounded unless the required
approval is obtained from the concerned authorities.

12/03/2019

Compounding Application (1/2)
 Application in the format as per Rule 4 or 5
 Details as per Annex‐II relating to Foreign Direct Investment (FDI), External Commercial

Borrowings (ECB), Overseas Direct Investment (ODI) and Branch Office (BO)/ Liaison Office (LO),
as applicable,
 Undertaking as per Annex III that they are not under any enquiry/investigation/adjudication by

any agency such as Directorate of Enforcement (DoE), CBI etc as on the date of the application
 ECS mandate and details of their bank account as per Annex IV
 Copy of the Certificate of Incorporation, Memorandum and Articles of Association
 Last three years Audited Financial Statements
12/03/2019

Compounding Application (2/2)
 The compounding application can be made
 in the format prescribed as per A.P.(DIR Series) Circular No.31 dated February 1, 2005 (in

duplicate).
 Submitted to Compounding Authority, Cell For Effective Implementation of FEMA (CEFA),
located in Mumbai or the Concerned Regional Office (RO) (as the case may be).
 Application Fee Rs. 5,000/‐ by way of a Demand Draft drawn in favour of “Reserve Bank of

India” and payable at “Mumbai” or “Concerned RO” (as the case may be).

12/03/2019

Personal Hearing and Order
 Opportunity of being heard shall be given to all the concerned as expeditiously as possible as

and within 180 days from the “date of receipt of the application in complete form” by RBI.
 Appearing for personal hearing is not mandatory.
 Appearing for or opting out of personal hearing does not have any bearing whatsoever on the

amount imposed in the compounding order.

12/03/2019

Penalty and Payment
 Penalty
 Penalty up to thrice the sum involved in such contravention, where the amount is

quantifiable or
 Up to Rs. 2,00,000/‐ where the amount is not directly quantifiable and
 In case contravention continues, further penalty which may extend to Rs. 5,000/‐ for every
day after the first day during which the contravention continues.
 Payment shall be made by way of demand draft in favour of the “Reserve Bank of India” within

15 days from the date of order.
 Certificate of receipt of compounded amount shall be issued by the RBI, subject to the specified

conditions, if any, in the order.

12/03/2019
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Brief on few sections in Companies Act,2013

DEFINITIONS
 “Small Company”: a company, other than a Public Company, having
 Paid‐up share capital ‐ not exceeding 50 Lakhs or such other amount, which shall not

be more than 10 crores. And
 Turnover – not exceeding 2 Crores or such other amount, which shall not be more
than 100 crores. As per profit and loss account for the immediately preceding
financial year.

 “Financial Year”: to a company or body corporate;
 A period ending on the 31st day of March every year,
 If it is incorporated on or after 1st day January of a year, then 31st day of march of

the following year.
 A company or body corporate which is a holding, subsidiary or associate of a
company incorporated outside india for the purpose of consolidation of its financials
with that of foreign company can follow a different financial year by making an
application to the NCLT.

1

DEFINITIONS
 Financial Statement: in relation to a company,
 A Balance Sheet as at the end of the FY,
 A Profit and Loss account, or Income and Expenditure account for the FY,
 Cash flow statement for the FY,
 A Statement of changes in equity, if applicable, and
 any explanatory note annexed to, or forming part of above documents.

 For One person company, Small Company and Dormant company the financial

statement may not include Cash flow statement.

2

DEFINITIONS
 “Books of Accounts”‐ which includes records maintained in respect of‐
 All sums of money received and expended and matters in relation to which receipts and

expenditures take place.
 All sales and purchases of goods and services
 Assets and Liabilities
 The items of cost (if maintenance of cost records is mandatory as per Sec 148).

3

Sec 77:Duty to Register Charges(1/3)
 Every company creating a charge within or outside India,
 on its property or assets or
 any of its undertakings, whether tangible or otherwise, and
 situated in or outside India,
 to register the particulars of the charge signed by the company and the charge‐holder together with the

with the Registrar within 30 days of its creation in Form CHG‐1.
 If Company fails to register within 30 days, it can Register the charge by paying additional fee in the following

manner:

4
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Sec 77:Duty to Register Charges(2/3)
Charge Created Before
14.01.2019

Charge Created after
14.01.2019

Register within 300
days from date of
creation

Register within
60days from the date
of creation

6 months from
14.01.2019

60 days from the
advalorem fee

 14.01.2019‐ Companies (Amendment) Ordinance, 2019
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Sec 77:Duty to Register Charges (3/3)
 The Registrar shall issue a certificate of registration of such charge in Form CHG‐2.
 At the time of Liquidation, liquidator or creditor take into account only charges which are registered and

obtained certificate.
 Even if charge is not registered, the company is liable to repay the money secured by the charge.

6
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Sec85:Company’s Register of Charges
1) Every company shall keep at its registered office a register (CHG‐7) of charges in such form and in such
manner as may be prescribed which shall include therein all charges and floating charges affecting any property
or assets of the company or any of its undertakings, indicating in each case such particulars as may be prescribed
along with a copy of the instrument creating the charge.
2) The register of charges and instrument of charges, kept under sub‐section (1) shall be open
for inspection, during business hours:
 By any member or creditor without any payment of fees; or
 By any other person on payment of such fees as may be prescribed.

subject to such reasonable restrictions as the company may, by its articles, impose.
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Sec 86: Punishment for Contravention
 The company shall be punishable with
 Fine which shall not be less than Rs. 1,00,000/‐ but which may extend to Rs. 10,00,000/‐ ;and
 Every officer of the company who is in default shall be punishable with
 Imprisonment up to 6 months; or
 Fine –not be less than Rs.25,000 up to Rs.1,00,000; or
 With both.
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Sec 88:Register of members
 Registers to be kept and Maintained:
 Register of Members indicating separately for each class of equity and preference shares held by each

member residing in or outside India; (FORM‐ MGT 01)
 Register of Debenture‐holders and Register of any other security holders. (FORM‐ MGT 02)

 The Company so authorised by its articles, keep in any country outside India, a part of the register called

"foreign register“. (contains the names and particulars of the members, debenture‐holders, other security
holders or beneficial owners residing outside India.)
 Default in Keeping and Maintenance:

Company and every officer ‐ not less than Rs.50,000 but up to Rs. 3,00,000
Continuing failure
‐ up to Rs.1,000 for every day after the first failure
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Sec 94:Place of Maintenance (1/3)
 Register of Members (Sec 88) and Copies of Annual Returns (Sec 92) shall be kept at the Registered office of

the company.
Provided Company may by passing a Special resolution can keep Registers and Returns at any other place in India where
more than 1/10th of the members reside.
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Sec 94:Tenure for Maintenance (2/3)
Sl.No

Type of Register

Period

1

Register of Members (Sec 88)

Permanently

2

Register of Debenture holders or any other Security 8 years from the date of redemption of
Holders (Sec 88)
debentures or securities

3

Copies of Annual returns (Sec 92)

8 years from the date of filing with registrar

4

Foreign register of Members (Sec 88)

Permanently

5

Foreign register of Debenture holders or any other
Security Holders (Sec 88)

8 years from the date of redemption of
debentures or securities

Register of Members and Register of Debenture holders or any other security Holders shall be kept in the
custody of the company secretary of the company or any other person authorized by the Board for such
purpose.
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Sec 94:Inspection(3/3)
 The aforesaid registers shall be open for inspection by any member, debenture‐holder, other security holder

or beneficial owner, during business hours without payment of any fees and by any other person on payment
of such fees as may be prescribed.
 Default in providing the extracts:

The company and every officer in default – Rs.1,000 for every day up to Rs.1,00,000

12

www.sbsandco.com

+040‐4018 3366

Sec123: Declaration of Dividend (1/4)
 Dividend shall be declared or paid by a Company for any FY only :
 Out of the profits of the company for that year arrived at after providing for depreciation; or
 Out of the profits of the company for any previous FY or years arrived at after providing for and remaining

undistributed; or
 Out of both

Conditional Clause: In computing profits any amount representing unrealised gains, notional gains or
revaluation of assets and any change in carrying amount of an asset or of a liability on measurement of the
asset or the liability at fair value shall be excluded; or
 Out of money provided by the CG or SG for the payment of dividend by the company in pursuance of a

guarantee given by that Government
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Sec123: Declaration of Dividend (2/4)
Conditional Clause:
 Company may, before the declaration of any dividend in any FY, transfer such percentage of its profits for

that FY as it may consider appropriate to the reserves of the company;
 Company owing to inadequacy or absence of profits in any financial year, any company proposes to declare

dividend out of the accumulated profits earned by it in previous years and 7[transferred by the company to
the free reserves], such declaration of dividend shall not be made except in accordance with such rules as
may be prescribed in this behalf
 No dividend shall be declared or paid by a company from its reserves other than free reserves.
 No company shall declare dividend unless carried over previous losses and depreciation not provided in

previous year or years are set off against profit of the company for the current year

2) Depreciation shall be provided in accordance with the provisions of Schedule II.
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Sec123: Declaration of Dividend (3/4)
 The Board of Directors of a company may declare interim dividend during any FY or at any time during the

period from closure of FY till holding of the AGM out of the:
 Surplus in the profit and loss account; or
 Out of profits of the FY for which such interim dividend is sought to be declared; or
 Out of profits generated in the FY till the quarter preceding the date of declaration of the interim dividend

In case the company has incurred loss during the current FY up to the end of the quarter immediately preceding
the date of declaration of interim dividend, such interim dividend shall not be declared at a rate higher than the
average dividends declared by the company during the immediately preceding 3 FY.
 The amount of the dividend, including interim dividend, shall be deposited in a scheduled bank in a separate

account within five days from the date of declaration of such dividend.
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Sec123: Declaration of Dividend (4/4)
 No dividend shall be paid by a company in respect of any share therein except to the registered shareholder of

such share or to his order or to his banker and shall not be payable except in cash.
Provided that nothing in this sub‐section shall be deemed to prohibit the capitalisation of profits or reserves of a
company for the purpose of issuing fully paid‐up bonus shares or paying up any amount for the time being unpaid
on any shares held by the members of the company.
Dividend payable in cash may be paid by cheque or warrant or in any electronic mode to the shareholder entitled
to the payment of the dividend.
 A company which fails to comply with the provisions of Sec 73[ Prohibition of acceptance of deposits from

public] and Sec 74[Repayment of Deposits, etc.,] shall not, so long as such failure continues, declare any
dividend on its equity shares.
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Sec127:Failure to distribute Dividends (1/2)
 Where a dividend has been declared by a company but has not been paid or the warrant in respect thereof

has not been posted within 30 days from the date of declaration to any shareholder entitled to the payment
of the dividend, then
 Every director of the company shall, if he is knowingly a party to the default, be punishable with
 Imprisonment which may extend to 2 years; and
 With fine which shall not be less than Rs. 1,000/‐ for every day during which such default continues.
 Company shall be liable to pay simple interest at the rate of eighteen per cent per annum during the period for

which such default continues.
 Exception: No offence under this section shall be deemed to have been committed where the:
 Dividend could not be paid by reason of the operation of any law;
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Sec127:Failure to distribute Dividends (2/2)
 Shareholder has given directions to the company regarding the payment of the dividend and those

directions cannot be complied with and the same has been communicated to him;
 There is a dispute regarding the right to receive the dividend;
 Dividend has been lawfully adjusted by the company against any sum due to it from the shareholder; or
 For any other reason, the failure to pay the dividend or to post the warrant within the period under this

section was not due to any default on the part of the company.
Modification/Adaption: In case of Nidhi company ‐ Section 127 shall apply, subject to the modification that
where the dividend payable to a member is Rs. 100/‐ or less, it shall be sufficient compliance of the provisions of
the section, if the declaration of dividend is announced in the local language in one local newspaper of wide
circulation and announcement of the said declaration is also displayed on the notice board of the Nidhi’s for at
least 3 months.
18

Sec128: Books of Accounts, etc (1/2)
 Every company shall keep its books of accounts, other relevant books and papers and Financial Statements for

each FY, including the books of branches if any,
 at Registered office
 on accrual basis and
 according to the double entry system of accounting; (physically or in electronic mode);
 In any other place in India, can be kept as the Board may decide and the company has to intimated to ROC

within 7 days in writing.
 The books shall be open for inspection to any director during the business hours.
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Sec128: Books of Accounts, etc (2/2)
 Where an inspection is made, the officers and other employees of the company shall give to the person

making such inspection all assistance in relation to the inspection;
 The books of account including all vouchers shall be kept for the period of not less than 8 FY’s immediately

preceding FY.
 Where an investigation has been ordered in respect of the company, the Central Government may direct that

the books of account may be kept for such longer period as it may deem fit.
 Non Compliance: Managing Director(MD), Whole Time Director(WTD) in charge of finance, the CFO, or any

person of a company in default shall be punishable with
 Imprisonment ‐ up to one year; or
 Fine – not less than Rs. 50,000/‐ but up to Rs. 5,00,000/‐ ; or with both.
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Sec129: Financial Statement (1/3)
 The financial statements shall give a true and fair view of the state of affairs of the company, and

comply with the accounting standards.
 Non‐applicability:
 Insurance Company or
 Banking company or
 Any company engaged in the generation or supply of electricity, or
 to any other class of company for which a form of financial statement has been specified in or under the Act

governing such class of companies.
 At every AGM of a company, the Board shall lay before such meeting financial statements for the

financial year.
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Sec129: Financial Statement (2/3)
 Company has one or more subsidiaries or associate companies, it shall, in addition, prepare a:
 Consolidated Financial Statements ( Subsidiary and Associate Companies)
 A separate statement containing the salient features of the financial statement( Subsidiary and Associate

Companies), in Form AOC‐1.
 Preparation, adoption and audit of the financial statements of a holding company shall, mutatis mutandis, apply

to the consolidated financial statements
 Non‐compliance with the any relevant accounting standards:


the company shall disclose in its financial statements, the deviation from the accounting standards,
the reasons for such deviation and the financial effects, if any, arising out of such deviation.
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Sec129: Financial Statement (3/3)
 Exception:

The Central Government may, on its own or on an application by notification, exempt from

complying with any of the requirements of this section or the rules made thereunder, if it is considered
necessary to grant such exemption in the public interest and any such exemption may be granted
either unconditionally or subject to such conditions as may be specified in the notification.
Non Compliance: the MD, the WTD in charge of finance, the CFO or any other person charged by the Board with
the duty of compliance with the requirements of this section and in the absence of any of the officers mentioned
above, all the directors shall be punishable with
 Imprisonment ‐ up to 1 year; or
 fine ‐ not be less than Rs.50,000/‐ but up to Rs. 5,00,000/‐; or wiith both.
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Sec134:Financial Statement, Board’s Report, etc (1/3)
 The financial statement, including consolidated financial statement, if any, shall be approved by the Board of

Directors before they are signed on behalf of the Board by the chairperson of the company.
 The Auditors’ Report and Board’s Report shall be attached to every financial statement.
 The Board’s report shall include the following:
 Web address, if any, in case Annual return has been placed;
 Number of meetings of the Board;
 Director’s Responsibility statement as per Sec 134 (5) of the Act.
 Details in respect of Fraud reported by auditor u/s 143 (12) of the Act, other than those which are

reportable to Central Government;
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Sec134:Financial Statement, Board’s Report, etc (2/3)
 A Statement of Declaration by independent Directors u/s 149(6) of the Act;
 Particulars of Loans, Guarantees or Investments under Sec 186 of the Act;
 Explanation or comments by the Board on every Qualification, Reservation or adverse mark or disclaimer

made by the auditor in his report, or, by the Company Secretary in practice in his secretarial audit report;
 Particulars of contracts or Arrangements with related parties u/s 188(1) in the prescribed form; etc.)
 The report of the Board of Directors to be attached to the financial statement under this section shall, in case

of a One Person Company, mean a report containing explanations or comments by the Board on every
qualification, reservation or adverse remark or disclaimer made by the auditor in his report.
 The Board’s report and any annexures shall be signed by its chairperson of the company by the authorised

personnel.
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Sec134:Financial Statement, Board’s Report, etc (3/3)
 A signed copy of every financial statement, including consolidated financial statement, if any, shall be

issued, circulated or published along with a copy each of—
 Any notes annexed to or forming part of such financial statement;
 The auditor’s report; and
 The Board’s report.
 Non Compliance:
 The company –Fine which shall not be less than Rs. 50,000/‐ but up to Rs. 25,00,000/‐ and
 Every officer in default : Imprisonment –for a term which may extend to 3 years or

Fine – not be less than Rs.50,000 but up to Rs.5,00,000, or
with both.
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Sec 135: Corporate Social Responsibility (1/2)
 Applicability:

Every company having any of the Following:
Net worth ‐ Rs. 500 Crores or more
Turnover ‐ Rs. 1000 Crores or more
Net profit ‐ Rs. 5 Crores or more

During the Immediately
preceding Financial Year

 Corporate Social responsibility Committee:
 CSR Committee Should Consist 3 or more directors

out of which at least 1 director is an Independent
director.
 Board’s report shall disclose the Composition of
the CSR Committee.
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Sec 135: Corporate Social Responsibility (2/2)
 Role of CSR Committee:
 Formulate and recommend to the Board, a CSR Policy indicating the activities* to be undertaken by the

company and monitor the Policy from time to time.
 Recommend the amount of expenditure to be incurred on the activities;

* Activities as mentioned in Schedule VII of Companies Act,2013
 Role of Board:
 Approve the CSR Policy recommended by the Committee and disclose contents in Board’s Report and its

website.
 Ensuring the activities included in CSR Policy are performed.
 CSR Expenditure:
 Minimum of 2% of Average Net profits made during 3 immediately preceding Financial Years.

 Failure to Spend:
 The board shall specify in its report the reasons for not spending the amount.

28

www.sbsandco.com

+040‐4018 3366

Sec 143:Powers & Duties of Auditors (1/10)
1) Right to Access:
 All the Books of Accounts and Vouchers at all times irrespective of the Location.
 Seek information & explanation from Officers

Inquire in to the Following :
 Loans and Advances made by the company on the basis of Security, whether the terms on which they have






been made are prejudicial to the interests of the company or its members
Transactions which are represented merely by book entries are prejudicial to the interests of the company;
Assets of the company ( shares, debentures and other securities) have been sold at a price less than the
purchase price;
loans and advances made by the company shown as deposits;
Personal expenses charged to revenue account;
In case if shares have been allotted for cash, whether cash has actually been received and if no cash has
been received, whether the position as stated in the account books and the balance sheet is correct, regular
and not misleading
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Sec 143:Powers & Duties of Auditors (2/10)
(2)Issuance of Audit Report to Members:
 On the Accounts examined by him;
 The Accounting and Auditing Standards complied and other matters which are required to be included in

the audit report;
 The said accounts, financial statements give a true and fair view of the state of the company’s affairs as at
the end of its financial year.

(3)Audit Report Shall also State the Following:
 Whether all the information and explanations are obtained, if not, the details and the effect of such

information on the financial statements;
 Whether proper books of account as required by law have been kept by the company;
 Whether the report on the accounts of any branch office audited by a person other than the company’s
auditor has been sent to him and the manner in which he has dealt with it in preparing his report;
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Sec 143:Powers & Duties of Auditors (3/10)
 Whether the company’s Balance Sheet and Profit and Loss account dealt within the report are in agreement







with the books of account and returns;
Whether the financial statements comply with the Accounting Standards;
The observations or comments on financial transactions or matters which have any adverse effect on the
functioning of the company;
Whether any director is disqualified from being appointed as a director;
Any qualification, reservation or adverse remark relating to the maintenance of accounts and other matters
connected therewith;
Whether the company has adequate internal financial controls with reference to financial statements in
place and the operating effectiveness of such controls;
such other matters as may be prescribed.

(4)Reasons for any qualifications given in the Audit Report;
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Sec 143:Powers & Duties of Auditors (4/10)
(5) In the case of a Government company or any other company owned or controlled, directly or
indirectly, by the CG, or by any SG or Government, or partly by the CG and partly by one or more SG
 Comptroller and Auditor‐General (CAG) of India shall appoint the auditor;
 Auditor so appointed shall submit a copy of the Audit Report to the CAG of India.

(6) The CAG of India shall within 60 days from the date of receipt of the audit report have a right to,—
 Conduct a supplementary audit of the financial statement of the company by such person or persons as he
may authorise ; and
 Comment upon or supplement such Audit report;
 Such Audit report shall be sent to every person eligible under Sec 136(1) and placed before the AGM.

(7) CAG if considers Necessary may by order cause Test audit to be conducted of the accounts of such
company

32

www.sbsandco.com

+040‐4018 3366

Sec 143:Powers & Duties of Auditors (5/10)
(8) Branch Audit:
 The Audit can be conducted by the Company Auditor; or any person qualified to be appointed as an

Auditor;
 In case of a Foreign Branch, either by Company Auditor or or by an accountant or by any other person duly
qualified to act as an auditor by the laws of that country;
 Branch Auditor need to submit the Audit Report to the Company Auditor.

(9) Every auditor shall comply with the Auditing Standards.
(10) The CG may prescribe the Standards of auditing as recommended by the ICAI, in consultation with
National Financial Reporting Authority (NFRA);
Until any Auditing Standards are notified, any Standard or Standards of Auditing specified by the ICAI
shall be deemed to be the Auditing Standards.
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Sec 143:Powers & Duties of Auditors (6/10)
(11)Companies Auditor Report Order (CARO), 2016:
Applicability:
 All companies including a Foreign Company

Non‐Applicability:
 Banking Company, Insurance Company, Section 8 Company, One person Company and Small
Company.
 Private Companies :
 Not a holding or subsidiary of a Public Company ;and
 Having Paid up Capital+ Reserves & Surplus < Rs. 1 Crore as on Balance Sheet Date
 Having Total Borrowings from any banks or FI < Rs.1 Crore at any time during the FY
• Having Total revenue < Rs.10 Crores during the FY.
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Sec 143:Powers & Duties of Auditors (7/10)
Matters to be Included in CARO:
I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.
XI.
XII.
XIII.

Fixed Assets
Inventory
Loan given by the Company
Loan to director and Investment by the Company
Deposits
Cost records
Statutory Dues
Repayment of Loan
Utilisation of IPO and further Public Offer
Reporting of Fraud
Approval of Managerial remuneration
Nidhi Company
Related Party transaction

35

www.sbsandco.com

+040‐4018 3366

Sec 143:Powers & Duties of Auditors (8/10)
Preferential allotment & Private Placement
X. Non Cash transaction
XI. Register under RBI Act, 1934
IX.

(12) Reporting of Frauds by Auditor and Other Matters:
Fraud
Individually Amounting to
Committed by
Rs.1 Crore or more

Officers or Employees

Auditor shall
Report to CG
36
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Sec 143:Powers & Duties of Auditors (9/10)
Procedure for Reporting the Matter to CG:
Auditor
Within 2 days

Reply or
Observations(if
any)

Board or Audit
Committee

With in 45 Days
Received

Yes

No

With in 15 days from
the date of receipt
Communicate to
CG along with
the comments
37
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Sec 143:Powers & Duties of Auditors (10/10)
Contravention:
If any auditor, cost accountant or company secretary in practice he shall be punishable with
 Fine ‐ not less than Rs.1,00,000 but up to Rs.25,00,000.
(13) Auditor is not punishable if he fails to report the fraud in Good Faith.
(14) The provisions of this section shall mutatis mutandis apply to—
 The Cost Accountant conducting cost Audit under Section 148; or
 The Company Secretary in practice conducting secretarial audit under Section 204.
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Sec144:Prohibited Services (1/6)
 An auditor appointed to the company shall provide only such other services as are approved by the

Board or the Audit Committee, but shall not include the following (whether rendered directly or
indirectly to the company or its holding company or subsidiary company, namely :
 Accounting and Book Keeping Services;
 Internal Audit;
 Design and Implementation of Financial Services;
 Actuarial Services;
 Investment Advisory Services;
 Investment Banking Services;
 Rendering of Outsourced Financial Services;
 Management Services; and
 Any other kind of services as may be prescribed.
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Sec144:Prohibited Services (2/6)
 An auditor or audit firm who has been performing any non‐audit services on or before the

commencement of this Act shall comply with the provisions of this section before the closure of
the first Financial Year after the date of such commencement.
Explanation: For the purpose of this sub‐section, the term “directly or indirectly” shall include rendering of the
services by the auditor:
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Sec144:Prohibited Services (3/6)
In case of Auditor being an Individual
 Either Himself; or
 Through his relative or any other person connected or associated with such individual;
 Through any other entity, in which such individual has:
 Significant influence or control; or
 Whose Name or Trade Mark or Brand is used by such Individual.

In case of Auditor being a Firm
 Either itself or through any of its partners
 Through any of its parent, subsidiary or associate entity
 Through any other entity, in which the firm or the partner of the firm has:
 Significant influence or control; or
 Whose Trade Name or Trade Mark or Brand is used by the Firm or any of the Partners.
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Sec144:Prohibited Services (4/6)
 Management Services
 The scope of the term management services has not been clearly defined under the Act. As per general

understanding Management Services could mean any services as may be provided in relation to the
management and/ or administration of the company.
 Simply giving options/setting out alternatives without making a recommendation should be permitted so long

as these recommendations/ options do not in any way relate to any decisions pertaining to way the business of
the Audit Company is being run and does not constitute “Management Consulting.”
 There is no specific prohibition on tax services, to the extent these are not management services, they should

be permitted.
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Sec144:Prohibited Services (5/6)
Guidance Note Issued by ICAI:
According to ICAI Council Guidelines 2008, a member in practice shall be deemed to be guilty of professional
misconduct, if he accepts appointment as a statutory auditor of PSU (or) Government Companies (or) Listed
Companies and other Public Companies with Turnover of Rs. 50 crores or more in a year and accepts any other
work or assignments or services in regard to the same undertakings /companies on a remuneration, total of which
exceeds the fees payable for carrying out the statutory audit of the undertaking/ company.
However, in case the appointing authority/ regulatory body specify more stringent conditions/restrictions the
same should apply instead of the conditions/restrictions specified in ICAI Guidelines.
Associate Concern: The term Associate Concern means any corporate body or partnership firm which renders the
Management Consultancy and all other professional services permitted by ICAI wherein the proprietor and/or
partners of the statutory audit firm and/ or their relatives is/are directors or partners and/or jointly and severally
43

hold the substantial interest in the corporate body or partnership.

Sec144:Prohibited Services (6/6)
The above restrictions apply in respect of fees for other work or services or consultancy and all other professional
services permitted by ICAI pursuant to s. 2(2)(iv) of The Chartered Accountants Act, 1945 but does not include:
 Audit under any other Statue
 Certification work required to be done by the Statutory Auditors
 Any representation work before an authority
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Auditor to attend general meetings
 Section 146: every company shall send all notices and other communications

relating to all general meetings to the Auditor of the company, and he can
attend by himself or through any authorised representative who is also a
person qualified to be an auditor.

45

Sec147:Punishment for Contravention (1/4)
 In case a Company contravenes any of the provisions of Sec 139 to 146 (both inclusive):
 Company shall be punishable with a Fine, which may not be less than Rs. 25,000/‐ but which may extend to

Rs. 5,00,000/‐ ; and
 Every Officer of the Company who is in default shall be punishable with:
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Imprisonment for a term which may extend to 1 year; or



With Fine not less than Rs. 10,000/‐ Up to Rs. 1,00,000/‐;



or Both.

Sec147:Punishment for Contravention (2/4)
2) In case the Auditor contravenes any of the provisions of Sec 139, Sec 143, Sec 144 and Sec 145, the auditor
shall be punishable
 Fine ‐ not less than Rs. 25,000/‐ but which may extend to Rs. 5,00,000/‐ ; or
 4 Times of the Remuneration of the Auditor, whichever is less [ Amendment w.e.f from 9th February

2018]
if an auditor has contravened such provisions knowingly or willfully with the intention to deceive the company
or its shareholders or creditors or tax authorities,
 Imprisonment – up to 1 year; and
 Fine ‐ not less than Rs. 50,000/‐ but which may extend to Rs. 25,00,000/‐

(or)
8 Times the Remuneration of the Auditor, whichever is less. [ Amendment w.e.f from 9th February
2018]
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Sec147:Punishment for Contravention (3/4)
3) If the auditor contravened such provisions knowingly or willfully : he needs
i.

To refund the remuneration received by him to the company; and

ii.

Pay for damages to the company, statutory bodies or authorities or to members or creditors of the
company [ Amendment w.e.f 9th February 2018] for loss arising out of incorrect or misleading
statements of particulars made in his audit report.

4) The Central Government, shall by notification, specify any statutory body or authority or an officer for
ensuring prompt payment of damages to the company or the persons under clause (ii) of sub‐section (3) and
such body, authority or officer shall after payment of damages to such company or persons file a report with the
Central Government in respect of making such damages in such a manner as may be prescribed in the said
notification.
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Sec147:Punishment for Contravention (4/4)
5) In case of audit of a company being conducted by an Audit Firm, the partner or partners shall be
jointly and severally punishable for the acts committed in fraudulent manner, the liability may be
whether civil or criminal as provided in this Act.
[Amendment w.e.f from 9th February 2018 – In case of any criminal liability of an Audit Firm, the
liability other than fine, shall devolve only on the concerned partner or partners, who acted in a
fraudulent manner or abetted or, as the case may be, colluded in any fraud]
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Sec 173: Meetings of Board (1/2)
 Board Meeting :
 First Board Meeting ‐ within 30 days from the Date of its Incorporation
 Minimum No. of Board Meetings ‐ 4 in a year (Calendar year)
 Time Gap between Meetings ‐ not more than 120 days
 Exceptions:

Sec 8 companies – At least 1 Meeting for every 6 Months in a Calendar Year;
 Specified IFSC Public Company ‐


 First Board Meeting shall be within 60 days from the date of its incorporation;
 At least 1 Meeting in each half of the Year

 A One Person Company, small company and dormant company ‐ At least 1 meeting in each half of

a calendar year and the gap between the two meetings is not less than 90 days
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Sec 173: Meetings of Board (2/2)
 Notice to Directors: Minimum 7 days prior to Meeting , in writing to every director at his

registered address.
 Shorter notice can be given to transact Urgent business if at least 1 independent director is
present at the meeting.
 Failure of Giving Notice: Every officer in default is liable to Rs.25,000 penalty
 Matters not to be dealt with in a meeting through video Conferencing:
 Approval of the annual financial statements;
 Approval of the Board’s report;
 Approval of the prospectus;
 Audit Committee Meetings for; and
 Approval of the matter relating to amalgamation, merger, demerger, acquisition and takeover.

Sec 173 is not applicable for a One person Company in which there is only 1 Director in its Board of
Directors
51
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Sec 174: Quorum for Board Meeting
 Quorum:
 1/3rd of its Total Strength

or
 2 Directors

Which ever is higher

Directors present by video conferencing or by other audio visual means shall also be counted for the
purposes of quorum.
 Exceptions:
 Sec 8 Company :
 8 Members

or
 25% of its Total Strength

Which ever is lower

 No Quorum: Unless the articles otherwise provide, the meeting shall automatically stand adjourned

to the same day at the same time and place in the next week or if that day is a national holiday, till
the next succeeding day, which is not a national holiday, at the same time and place.
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Sec 179: Powers of Board
 The Board of Directors shall exercise the following powers on behalf of the company by means of

resolutions passed at meetings of the Board, namely:
 to make calls on shareholders in respect of money unpaid on their shares;
 to authorise buy‐back of securities under section 68;
 to issue securities, including debentures, whether in or outside India;
 to borrow monies;
 to invest the funds of the company;
 to grant loans or give guarantee or provide security in respect of loans;
 to approve financial statement and the Board’s report;
 to diversify the business of the company;
 to approve amalgamation, merger or reconstruction;
 to take over a company or acquire a controlling or substantial stake in another company;
 any other matter which may be prescribed.
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Sec 180: Restrictions on Powers of the Board
 The Board of Directors of a company shall exercise the following powers only with the consent of

the company by a special resolution, namely:—
 to sell, lease or otherwise dispose of the whole or substantially the whole of the undertaking of
the company;
 to invest in trust securities the amount of compensation received by it as a result of any merger
or amalgamation;
 to borrow money, where the money to be borrowed, together with the money already borrowed
by the company will exceed aggregate of its paid‐up share capital, free reserves and securities
premium, apart from temporary loans obtained from the company’s bankers in the ordinary
course of business;
 to remit, or give time for the repayment of, any debt due from a director.
 Every special resolution passed by the company in general meeting shall specify maximum amount

up to which board can borrow.
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Sec181:Contribute to Bona Fide and Charitable Funds etc
 Company may contribute to Bona fide Charitable and other Funds provided:
 Permission is obtained in General Meeting if in any Financial year if:

Average Net Profits of 3 Immediately
preceding Financial Year

Contribution
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Sec 182: Prohibitions and Restrictions regarding
Political Contributions
 Companies eligible to make political contributions by passing a Board resolution:
 Other than a Government company and
 Company which has been in existence for less than 3 FY,

 Every company shall disclose in its profit and loss account the total amount contributed by it.
 Contribution shall be made only by an account payee cheque drawn on a bank or an account payee

bank draft or use of electronic clearing system through a bank account.
 Contravention:
 Company : Fine up to 5 times the amount so contributed and
 Every officer in default : Imprisonment –for a term up to 6 months and

Fine‐ up to 5 times the amount so contributed.
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Sec 184:Disclosure of Interest by Director (1/2)
 Every director shall at


the first meeting of the Board in which he participates as a director



at the first meeting of the Board in every financial year or



whenever there is any change in the disclosures already made, then at the first Board meeting held
after such change,



disclose his concern or interest in any company or companies or body corporate, firms, or other
association of individuals which shall include the shareholding, in Form MBP 1.

 Every director of a company in the board meeting shall disclose his interest or concern in contract

or agreement entered with a body corporate or firm in which he holds more than 2 % of
Shareholding in Form MBP 1.
 Interested director shall not participate in such Board Meeting
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Sec 184:Disclosure of Interest by Director (2/2)
 If a director of the company contravenes the provisions of sub‐section (1) or subsection (2), such

director shall be punishable with imprisonment for a term which may extend to one year or with
fine which may extend to one lakh rupees, or with both.
 Nothing in this section‐
 (a) shall be taken to prejudice the operation of any rule of law restricting a director of a company from

having any concern or interest in any contract or arrangement with the company;
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LOAN TO DIRECTORS (Sec 185)
 Section 185 (1) – Prohibition: no company shall give Loan, provide guarantee or

Security directly or indirectly to
 Any Director of the company
 Any partner or relative of such Director
 Any Director of its Holding Company
 A firm in which such director or relative is a partner.
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LOAN TO DIRECTORS (Sec 185)
 Section 185 (2) – Restriction:

a Company may advance any loan, provide any guarantee or security to any person in whom any of
the Director is interested. Subject to the following,
 Special Resolution
 Loans are utilized for it’s principal business activity
 Director Interested: in
 Any Private Company of which any such director is a Director or Member.
 Any Body Corporate at a general meeting of which not less than 25% of total voting

power to be exercised or controlled by any director or directors.
 Any Body Corporate, the BOD’s, MD or manager are accustomed to act on the directions
or instructions of the lending company board.
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LOAN TO DIRECTORS (Sec 185)
 Section 185 (3) – Relaxation: Without compliance with the above provisions

A company can provide loan to MD or WTD
• As part of the conditions of service extended by the company to all its employees: or
• Pursuant to a scheme approved by the members by a special resolution.
ii. A company in the ordinary course of its business can provide loans, gives guarantee
or securities for the due repayment with interest rate of not less than government
securities interest rate.
iii. Loan by a Holding company to its Wholly owned subsidiary company
iv. Guarantee given or Security provided to its wholly owned subsidiary company
borrowings from bank or FI.
i.
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LOAN TO DIRECTORS (Sec 185)


Section 185 (4) – Non‐Compliance:
Company

Non‐Compliance

Every officer of the
company who is in
default

The Director or any
other person to whom
assistance is given
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Fine

Rs. 5,00,000 to Rs.
25,00,000
Imprisonment‐up to 6
months, or
Rs. 5,00,000 to Rs.
25,00,000

Imprisonment‐up to 6
months, or
Rs. 5,00,000 to Rs.
25,00,000, or both

LOAN TO DIRECTORS (Sec 185)
 Exemption from applicability of Sec 185: Notification dated 5th June, 2015

Private Companies
In whose share capital no
body corporate has
invested any money
and
The borrowings of such
company from bank or FI
or BC is less than twice
of its paid‐up capital or
Rs. 50 cr.
and
No default in repayment
of such borrowings
subsisting at the time of
transaction
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LOAN AND INVESTMENT (Sec 186)
 Section 186(2): a company directly or indirectly can
 Give any loan to any person or other body corporate
 Give any guarantee or provide security to any other body corporate or person
 Acquire by way of subscription, purchase or otherwise, the securities of any other body

corporate
 By passing a Board Resolution if
The agg. of Loan, Investment,
Guarantee or Security made and
proposed to be made
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60% of its paid‐up share capital, free
reserves, securities premium account

or
100% of its free reserves and
securities premium account

LOAN AND INVESTMENT (Sec 186)
 Section 186(3)
 if the limits are exceeded previous authorisation by Special Resolution is required.
 Exceptions to Sec 186.
 The word ‘person’ does not include any individual who is in the employment of the

company.
 Loan or Guarantee given or Security provided by a company to its wholly owned

subsidiary or joint venture.
 Acquisition made by holding company, by way of subscription, purchase or otherwise of,

the securities of its wholly owned subsidiary.
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LOAN AND INVESTMENT (Sec 186)
 Conditions:
 Prior approval of Public financial institution is required if it has borrowings from PFI and

the limits are exceeded.
 Companies registered under Section 12 of SEBI Act, 1992 and such other class of

companies shall not take inter‐corporate loan exceeding the limits specified.
 No loan shall be give at a rate of interest lower than prevailing rate on government

securities.
 If the company made default in repayment of deposits accepted or interest thereon, it

shall not give any assistance until the default is subsisting.
 Every company giving the assistance shall keep a register containing all the particulars in

Form MBP‐2.
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NON‐COMPLIANCE
 Contravention of the provisions of Sec 186.

Company

and

Not less than Rs.
25,000 up to Rs.
5,00,000

Officer who is in default

Imprisonment up to
2 years
and

Fine – not less than
Rs. 25,000 up to Rs.
1,00,000
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Sec 187:Investments to be held in its own Name (1/2)
 All investments made or held by a company in
 Any property
 Security or
 Other asset shall be made and held by it in its own name.

 Exceptions:
 Depositing with the bankers of the company, any shares or securities for the collection of any

dividend or interest payable thereon;
 Depositing with, or transferring to, or holding in the name of bankers of the company, shares or
securities, in order to facilitate the transfer thereof;
 Depositing with, or transferring to, any person any shares or securities, by way of security for the
repayment of any loan advanced to the company or the performance of any obligation
undertaken by it;
 Holding investments in the name of a depository when such investments are in the form of
securities held by the company as a beneficial owner.
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Sec 187:Investments to be held in its own Name (2/2)
 Shares or securities in which investments have been made by a company are not held by it in its

own name, the company shall maintain a register in Form MBP‐3 and such register shall be open to
inspection by any member or debenture‐holder of the company without any charge during business
hours subject to such reasonable restrictions as the company may by its articles or in general
meeting impose.
 In Case of Contravention:
 For a Company – Fine not less than Rs.25,000 up to Rs.25,00,000
 Every officer who is in default –
 Imprisonment for a term which may extend to 6 months; or
 Fine not less than Rs.25,000 up to Rs.1,00,000; or
 Both
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Sec 188:Related Parties (1/2)
 The Following contracts or agreements are entered in to with related parties only if Board

Resolution is passed:
 Sale, purchase or supply of any goods or materials;
 Selling or otherwise disposing of, or buying, property of any kind;
 Leasing of property of any kind;
 Availing or rendering of any services;
 Appointment of any agent for purchase or sale of goods, materials, services or property;
 such related party's appointment to any office or place of profit in the company, its subsidiary company or

associate company; and
 underwriting the subscription of any securities or derivatives thereof, of the company.
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Sec 188:Related Parties (2/2)
 Every contract or arrangement entered into under sub‐section (1) shall be referred to in the Board’s

report to the shareholders along with the justification for entering into such contract or
arrangement.
 In case of any contact entered with related parties without ratification from the shareholders within
3 months from the date of entering into the contract then it is treated as voidable at the option of
board or the case may be, shareholders.
 In this case the directors concerned shall indemnify the company against any loss incurred by it.
 Contravention:
 Listed company – Imprisonment 1 year which may extend and fine not less than 25,000 extend to

5,00,000/‐ or both;
 Other Company ‐ fine not less than 25,000 extend to 5,00,000/
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Sameekhsa #1

GST Aspects vis‐à‐vis Financial Audit

GST Perspective

1

Issue #1: Taxability of Advances
Scenario
1

Detailed Description
Services:

Law Position
•

Client has received advance for
provision of services. Whether
tax is required to be paid on such •
receipt of advances?

•

Aspects

The taxation of receipt of advances •
for provision of services are dealt
by Section 13(2)(a) of CGST Act.

Hence, advance receipts for provision
of services has to be examined for its
taxability.

As per the above section, the time •
of supply for service is the date of
issue of invoice or date of receipt
of payment, whichever is earlier.

The taxation under GST laws would
arise irrespective of the fact that such
advance is recognized as revenue as
per AS‐9/Ind AS‐115 in the books of
accounts.

The supplier shall also issue
‘receipt voucher’ in terms of Rule •
50 of CGST Rules, 2017 instead of
invoice, when he receive advance.
•

2

There is no special rate for advances.
The regular rate as applicable for
services, shall be applicable.
Advances when adjusted against
invoices, care should be taken, tax is
not charged again.

Issue #1: Taxability of Advances
Scenario
2

Detailed Description
Goods:

Law Position
•

Client has received advance for
supply of goods. Whether tax is
required to be paid on such •
receipt of advances?

•

The taxation of receipt of advances •
for supply of goods are dealt by
Section 12(2)(b) of CGST Act.
As per the above section, the time
of supply for goods is date on •
which supplier receives the
payment with respect to supply
Notification 66/17 – CT (Rate) •
provides exemption from the
above section and fixes the time of
supply for goods as the time of
supply when invoice is raised.

Aspects
Hence, there is no requirement to pay
tax on advances received for supply of
goods. The tax is required to be paid
when invoice is raised.
If the client is paying in absence of
knowledge, the same can be suggested
to have a positive impact on WC.
Care should be taken when auditing
Client engaged in provision of works
contract services. If advance is received
by such Client, tax is required to be
paid since works contract services are
deemed as services and not as goods.

3

Issue: Taxability of Advances
Scenario
3

Detailed Description
Credit:

Law Position
•

Client has paid advance to
vendors for procuring certain
services. What are the aspects
which has to be seen from the •
input tax perspective?

4

As stated in earlier slide, when •
advance is paid, the vendor will
issue a ‘receipt voucher’ instead of
‘invoice’.
Section 16(2) of CGST Act,
specifies that credit can be availed
only:
•
• when he is in possession of
tax invoice
• When he has received the
goods or services
• Other Conditions
•

Aspects
It is evident that, to avail credit, the
client should have a tax invoice in its
possession. Since receipt voucher is
different from tax invoice, Client
cannot avail credit based on receipt
voucher.
Further, the Client cannot avail credit
since he has not received the services
when he made advance payment. Only
on completion, the Client would be
eligible.
Claiming of Credit on advance payment
would not reflect the credit balance
true and fair view and will also have an
impact on tax liabilities.

Issue: CSR Expenditure vis-à-vis Credits
Scenario
1

Detailed Description

Law Position

•

A Client as part of his CSR •
Obligations expends certain
funds.

•

Let us assume he procures
furniture for a government
school as part of his CSR
Obligation.
•

•

Furniture Vendor raises an
invoice on the name of Client
and supplies goods to schools.
•

•

Client pays to furniture
vendor and can he avail credit
on such items?

Section 16 of CGST Act specifies •
that credit of all taxes paid on
goods or services used /intended
to be used in course or
furtherance of business can be •
availed.
Section
17(5)
states
that
notwithstanding
anything
contained in Section 16, certain
credits shall be blocked.
•
Section 17(5)(h) states ‘goods lost,
stolen, destroyed, written off or
disposed by way of gift or free
samples’ is blocked.
•

Aspects
Hence, goods which are disposed by
way of gift, credit on such items when
purchased cannot be availed.
One might argue that under CSR
Obligation, goods are not disposed by
way of gift, they are donated and
hence would not fall under Section
17(5)(h).
The firm’s view is that considering the
intention behind 17(5)(h), it is
advisable that credit on CSR
expenditure should not be availed.
It is also not out of place to note that
CSR expenditure is not allowed as
deduction under Exp 2 to Sec 37(1) of
IT Act, 1961.
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Issue: Bad Debts Written Off
Scenario
1

Detailed Description
•

A Client has provided services •
and raised invoice along with
taxes.

•

Since tax has to be paid on
accrual basis, the same was
paid in next month to which
invoice has been raised and
accordingly paid.

•

•

6

The customer is not making
payment for the services
irrespective of number of
follow ups.
The Board has decided to
write off the balance. Now,
what would be the fate of GST
paid?

Law Position
Section 34 provides an option to •
raise credit note or debit note to
alter the value mentioned in the
invoice only in the following
circumstances:
•

Where taxable value or tax
charged in that tax invoice is
found to exceed/less the
•
taxable value or tax payable
in respect of such supply

•

Where goods supplied are
returned by recipient or

•

Where goods or services or •
both supplied are found to
be deficient

Aspects
Hence, from the above legal position, it
is evident that adjustments towards
complete bad debts is not possible. If
the Client is unable to realise complete
amount, the GST paid at the time of
supply shall become cost. It cannot be
treated as paid out of mistake.
However, if client realises part of the
amount, then a credit note can be
raised stating that there is a deficiency
of service and balance tax amount can
be adjusted.
This even applies for goods.

Issue: Tax Implications on Exports
Scenario
1

Detailed Description
Services:
•

•

Law Position
•

Client is engaged in provision
of services to its parent •
company or group company
or unrelated company outside
India.
He bills in CFE and realises the
same. He is not paying tax
since he believes, there will
be no tax impact if he earns
CFE under GST Laws.
•

•

Is it true in all the cases?

•

Any scope for value add?

Aspects

Export of services is defined in Section •
2(6) of IGST Act, 17.
There are 5 conditions attached to a
supply to call such supply as export. In
•
simpler terms, the conditions are:
1. Supplier in India
2. Recipient outside India
3. Place of Supply outside India
•
4. CFE/RBI approved INR payment
5. Not merely establishments
Conditions 1 to 3 are law based.
Conditions 4 & 5 are fact based.
•

•

Hence, from the above legal
position, it is evident that such
because Client is earning CFE does
not make it an export of service.
It has to be seen that place of
supply is outside India. Section 13
deals with such determination.
The section contains general rule
that PoS is the location of
recipient. Majority of the cases fall
under general rule.
Cases like immovable property and
intermediary services – more care
has to be taken.
Refund option to liquidate ITC may
be suggested.
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Issue: Tax Implications on Exports
Scenario
2

Detailed Description
Goods:
•

Law Position
•

Client is engaged in supply of
goods to a country outside •
India. Implications?

•

8

Export of goods is defined in Section •
2(5) of IGST Act, 17.
There is no much complication in
export of goods, like we have in export
of services.
Once the goods are taken outside
India, the goods are treated as exports.

Aspects
Receipt of CFE is not a mandatory
condition. Hence, need not be
pressed when examining the
export entitlement for goods.
FEMA aspect has to be looked into
though.

Issue: Tax Implications on Imports
Scenario
1

Detailed Description
Services:
•

•

•

Law Position
•

Client is engaged in provision
of services in domestic •
markets.
He procures various services
from outside India to provide
his service.
What would be implications •
under GST laws?
•

Aspects

Import of services is defined in Section •
2(11) of IGST Act, 17.
There are 3 conditions attached to a
supply to call such supply as import. In
•
simpler terms, the conditions are:
1. Supplier outside India
2. Recipient in India
•
3. Place of Supply in India
Conditions 1 to 3 are law based.
Notification No 10/17‐ IT (Rate) vide •
Entry 1 states that any service supplied
by any person who is located in non‐
taxable territory to any person other •
than non‐taxable online recipient has
to be paid by service recipient.

Hence, from the above legal
position, it is evident that the
receiver of service has to pay tax
under RCM once PoS is in India.
Section 13 deals
determination.

with

such

The section contains general rule
that PoS is the location of
recipient. Majority of the cases fall
under general rule.
Cases like intermediary services –
more care has to be taken.
Tax paid can be availed as credit
subject to other conditions.
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Issue: Tax Implications on Imports
Scenario
2

Detailed Description
Goods:
•

Law Position
•

Client is engaged in purchase
of goods from a country •
outside India. Implications?

•

Aspects

Import of goods is defined in Section •
2(11) of IGST Act, 17.
There is no much complication in
import of goods, like we have in import
•
of services.
Once the goods become part of the
mass of country, the goods are treated
as imports.

•
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Imported goods would be
subjected to BCD and IGST. BCD is
not creditable and IGST is
creditable.
If Client is engaged in high sea
sales and sale of goods from the
bonded warehouse, then such
transactions fall under Schedule III
to CGST Act, which are neither
supply of goods nor supply of
services. Accordingly no tax is
required to be paid on such
transactions.
However, if Client is buying goods
on high sea sale or from bonded
warehouse, it would be a general
import transaction and becomes
taxable.

Issue: Tax Implications - Supplies to SEZ
Scenario
1

Detailed Description
Services:
•

Law Position
•

Client is engaged in provision
of services to SEZ unit or SEZ
developer. Implications?
•

•

Aspects

Supplies to SEZ Unit or SEZ developer •
are termed as Zero Rated Supply under
Section 16 of IGST Act, 2017.

Client has to obtain LUT if he
intends to make supplies without
payment of tax.

The supplies need not be subjected to •
GST if the supplier has filed a Letter of
Undertaking for the entire financial
year.
•
Alternatively, supplier can pay tax on
such supplies made to SEZ and apply
for refund of such tax paid under Rule
89. However, the supplier should not
collect such tax from the SEZ unit or
developer.
•

It has to be seen whether such
LUT is effective or not in year of
audit.
Even though LUT is not filed or
available, there will not be tax
liability once the supplier can
proves that goods/services are
availed by SEZ unit or developer.
However, it will lead to litigation.
Holds good for goods too.
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Issue: Tax Implications - Supplies from SEZ
Scenario
1

Detailed Description
Services:
•

12

Client is procuring services
from SEZ Unit or SEZ
developer. Implications?

Law Position
•

Supplies purchased from SEZ unit or •
developer are inter‐state supplies and
not exempted.

Aspects
Hence, they have to be treated
akin to imports. All aspects
relating to ‘Tax Implications on
Imports’ will apply here also.

Issue: Tax Implications - Supplies to EOU
Scenario
1

Detailed Description
Goods:
•

Law Position

Aspects

•

Supplies of goods made to EOU are •
categorised as deemed exports as per
Section 147 read with Notification No
48/17 – CT.

•

It is important to note that supplies are
considered as deemed exports, but not •
exempted from payment of tax.

Client is engaged in supply of
goods to EOU. Implications?

•

The relief is only made available in the
form of refund to either the supplier or •
receiver under Rule 89 of CGST Rules.

•

Since supplies made to EOU are
regarded as deemed exports and
not exempted from tax, if supplies
are made to EOU by supplier, tax
has to be collected.
The refund of tax paid can either
be claimed by supplier or
recipient.
If supplier is interested in claiming
refund, he should obtain a
confirmation from EOU that he
does not avail credit and
undertaking to the effect shall be
furnished.
Does not apply to services.
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Sec 16 – Eligibility and Conditions:
Section Title

Covers

16

1. Every registered person shall subject to such conditions and restrictions as may
be prescribed and in the manner specified in Section 49, be entitled to take ITC
on any supply of goods or services or both to him which are used or intended to
be used in course or furtherance of his business and the said amount shall be
credited to electronic credit ledger.

Eligibility and Conditions for
taking ITC

2. Notwithstanding anything contained in this section, no registered person shall
be entitled to the credit of any input tax in respect of any supply of goods or
services or both to him unless ‐
a) he is in possession of tax invoice or debit note issued by a supplier registered
under this Act, or such other tax paying doc as may be prescribed (Rule 36 of
CGST Rules, 17)
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Sec 16 – Eligibility and Conditions:
Section Title

Covers

16

2. Notwithstanding anything contained in this section, no registered person shall
be entitled to the credit of any input tax in respect of any supply of goods or
services or both to him unless ‐

Eligibility and Conditions for
taking ITC

b) he has received the goods or services or both
Explanation ‐ For the purposes of this clause, it shall be deemed that the
registered person has received the goods or as the case may be, services –
•

where the goods are delivered by the supplier to a recipient or any other
person on directions of such registered person, whether acting as agent or
otherwise, before or during the movement of goods, either by way of
transfer of docs of title to goods or otherwise;

•

where the services are provided by the supplier to any person on the
direction of and on account of such registered person
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Sec 16 – Eligibility and Conditions:
Section Title

Covers

16

2. Notwithstanding anything contained in this section, no registered person shall
be entitled to the credit of any input tax in respect of any supply of goods or
services or both to him unless ‐

Eligibility and Conditions for
taking ITC

c) Subject to provisions of Section 41 or Section 43A, the tax charged in respect
of such supply has been actually paid to Government, either in cash or
through utilisation of ITC admissible in respect of said supply
d) he has furnished the return under Section 39
Provided that where goods against an invoice are received in lots or
instalments, the registered person shall be entitled to take credit upon the
receipt of last lot or instalment.
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Sec 16 – Eligibility and Conditions:
Section Title

Covers

16

2. Notwithstanding anything contained in this section, no registered person shall
be entitled to the credit of any input tax in respect of any supply of goods or
services or both to him unless ‐
Provided further that where a recipient fails to pay supplier of goods or services
or both, other than supplies on which tax is payable on reverse charge basis, the
amount towards value of supply along with tax payable thereon within a period
of 180 days from date of issue of invoice by supplier, an amount equal to ITC
availed by recipient shall be added to his output tax liability, along with interest
thereon, in such manner as my be prescribed (Rule 37 of CGST Rules, 17)

Eligibility and Conditions for
taking ITC

Provided also that the recipient shall be entitled to avail of the credit of input tax
on payment made by him of the amount towards the value of supply of goods or
services or both along with tax payable thereon
3.

Where the registered person has claimed depreciation on the tax component of
the cost of capital goods and plant and machinery under the provisions of
Income Tax Act, 1961, the input tax credit on said tax component shall not be
allowed.

www.sbsandco.com
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Sec 16 – Eligibility and Conditions:
Section Title
16

Eligibility and Conditions for
taking ITC

Covers
4. A registered person shall not be entitled to take ITC in respect of any
invoice/debit note for supply of goods/services/both after due date of furnishing
the return under Section 39 for month of Sept following the end of FY to which
such invoice/debit note pertains or furnishing of relevant annual return,
whichever is earlier.
Provided that the registered person shall be entitled to take input tax credit after
the due date of furnishing of the return under section 39 for the month of
September, 2018 till the due date of furnishing of the return under the said
section for the month of March, 2019 in respect of any invoice or invoice relating
to such debit note for supply of goods or services or both made during the
financial year 2017‐18, the details of which have been uploaded by the supplier
under sub‐section (1) of section 37 till the due date for furnishing the details
under sub‐section (1) of said section for the month of March, 2019
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Rule 36 – Documentary Requirements and Conditions:
Rule

Title

Deals with

36

Documentary
Requirements and
Conditions for claiming
ITC

1. The input tax credit shall be availed by a registered person on basis of invoice/challan
for RCM/Debit Note/BOE in case of imports/ISD Invoice/ISD credit note.
2. ITC shall be availed by a registered person only if all applicable particulars as specified in
Chapter VI are contained in said doc, and relevant information, as contained in said doc,
is furnished in GSTR‐2 by such person.
3. No Input tax credit shall be availed by a registered person in respect of any tax that has
been paid in pursuance of any order where any demand has been confirmed on
account of fraud, willlful misstatement or suppression of facts.

www.sbsandco.com
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Rule 37 – Reversal of ITC:
Rule

Title

Deals with

37

Reversal of ITC in case
of non‐payment of
consideration

1. A registered person who has availed ITC but fails to pay to the supplier, the value of
supply along with tax payable, within 180 days, shall furnish the details of such supply,
amount of value not paid and amount of ITC availed of proportionate to such amount
not paid to supplier in GSTR‐2 for the month immediately following period of 180 days.
Provided that the value of supplies made without consideration as specified in
Schedule I shall be deemed to have been paid for purposes of second proviso to
Section 16(2).
2. The amount of ITC specified above, shall be added to output tax liability of registered
person for month in which details are furnished.
3. The registered person shall be liable to pay interest in terms of Section 50(1) for period
starting from date of availing credit on such supplies till the date when the amount
added to the output tax liability, as mentioned in sub‐rule (2).
4. The time limit specified in Section 16(4) shall not apply to a claim for re‐availing of any
credit, in accordance with provisions of this act or provisions of this chapter, that has
been reversed earlier.

20
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Quick Recap:
S.No Item

Trigger

1

Revenue from Operations – Sale of Goods (Domestic)

•
•
•

Check for Classification
Check for Rate
If exempted, check conditions attached are satisfied

2

Revenue from Operations – Sale of Goods (Exported)

•
•
•

Check if there is valid LUT or Bond
In case of LUT/Bond – Check whether applied for ITC
If payment of IGST – Check whether applied for refund of IGST

3

Revenue from Operations – Sale of Services (Domestic)

•
•
•

Check for Classification
Check for Rate
If exempted, check conditions attached are satisfied

4

Revenue from Operations – Sale of Services (Exports)

•
•
•

Check for contract to determine PoS
Many times, CFE is only taken as criterion
If not export, report

5

Other Income – Interest on FD

•

Check for reversal under 17(2)

6

Scrap Material Sales

•
•

Check for rate
Check whether GST has paid or not
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Quick Recap:
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S.No Item

Trigger

7

Purchases

Has vendor charged GST?
• Check for eligibility
• Whether availed – If eligible
• Whether taken as cost – If ineligible
• If the purchase fits under 9(3), whether tax has been paid?
• Tax paid under RCM – Credit status?
• Whether payment to vendor has been done within 180 days?
• 3B vs 2A
• TRAN‐1 credits – whether conditions attached are fulfilled?
• Depreciation on CG – Including GST?

8

Employee Expenditure

•
•
•

Treatment for any recoveries from employees – Treatment?
Any supplies more than 50K to employees – Treatment?
ITC on staff welfare items – 17(5)

9

Rent

•
•
•

Supplier registered?
Eligibility?
Non‐PAN suppliers‐ Outside India – Treatment?

Quick Recap:
S.No Item

Trigger

10

Repairs – Plant & Machinery

•
•

Motor Vehicle related credits – Ambiguity and Treatment?
Other than Motor Vehicles – Eligible – Availed?

11

Repairs – Building

•
•

Capital in nature? Treatment?
Revenue in nature? Treatment? Availed?

12

Insurance

•
•
•

Motor Vehicle related insurance – Ambiguity and Treatment?
Employee related – Mandated? – Treatment
Other Insurance – avail

13

Travelling

•
•

Movement of Employees – Mandated? – Treatment
Business purposes by Employees – Treatment

14

Communication

•
•

Eligibility of Credit – Availed ?
Any FE outflow – 9(3) applicability?

15

Seminars & Conference

•
•
•

Eligibility of Credit – Availed ?
Sponsorships also included ? If yes, 9(3)?
Any FE outflow – 9(3) applicability?

16

Freight

•
•

Compliance under 9(3) – Treatment?
If charged from customers – rate of tax – Section 8?

23
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S.No Item

Trigger

17

Legal and Professional Charges

• 9(3) compliance?

18

Capital Goods

•

Sale of CG – 18(6) compliance

Expectations of GST Auditor from SA:
 Based on the Form GSTR – 9C as on date, the following is the requirement for GST Audit:

Turnover:
S No

State

GSTIN

Number of Place of
Business

Domestic
(INR)

Export
(INR)

State

GSTIN

Number of Place of
Business

Eligible

Ineligible

ITC:
S No
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Sameekhsa #1

SOFT SKILLS
“You can’t live a positive life with a negative mind “

1

Be Proactive

Begin with the end in
Mind

Put First things First

Think Win ‐ Win

Seven Habits
of Highly
effective
auditors

Seek to understand first
than to be understood
2

Synergise

Sharpen the saw

1. BE PROACTIVE

 The attitude of being proactive and taking responsibility for achieving the
goal is a basic requirement for an auditor.
 As human beings we are responsible of our lives.
 Realise your responsibilities to make things happen.
 Don’t be an auditor who complains they can’t meet there time standards –
effective time management

3

2. BEGIN WITH THE END IN MIND

 Someone works very hard but accomplishes very little.
 Think about the end goal and what must I do to achieve the same – Clarity.
 Auditor shall be clear about the audit objectives right from the planning stage.
 Think before acting for even smallest actions.

4

3. PUT FIRST THINGS FIRST

Are you someone who spends most of your time reacting to situations or pressing issues
in lieu of focusing on what is really first in terms of being truly important?
 Prioritising is the Key
 Auditor should periodical check the relative priorities of the task at appropriate
intervals
 Prioritising must be a habit

5

4. THINK WIN WIN

We often learn and believe that our self worth is determined through comparisons and competition
 This habit a means to convey the message to auditee that audit is actually a win win situation for the auditee
as well as the auditor.
 Those that Win – Win see others situations with empathy while still having the ability to be confrontational. This
yields an outcome where both parties can win.

6

5. SEEK TO UNDERSTAND FIRST THAN TO BE UNDERSTOOD

Most people seek first to be understood as it is part of human nature to want to get your point across. In seeking
to be understood people tend to ignore or selectively listen to the other person looking at things with there own
narrow scope and agenda in mind. In order to be understood you must fully understand and empathize with the
other person and the perspective they bring.

7

6. SYNERGISE

 This habit involves working together as a team to yield a better outcome. By valuing the difference in
backgrounds and viewpoints brought to the table by others in the group you will arrive at a superior result.
 Synergy is the highest activity of life.
 Synergy create a new , untapped alternatives
 Role of a lead auditor is to Synergize the efforts of the audit team to achieve the common objective.

8

7. SHARPEN THE SAW

 Give me six hours to chop down a tree and I will spend the first four sharpening the axe. – Abraham Lincoln
Every tooth on the saw must be sharp as we are only as good as our dullest tooth. Focusing on the mental part
through continuing education while ignoring the other aspects will not yield the results we want.
 Taking the time out of our busy schedule to working on these things keeps of sharp and saves us time and
effort.
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Team SBS

