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AUDIT
AUDIT COMMITTEE
Contributed by Suma B & Vetted by CA Sandeep Das

Introduction:
Board of directors are the key persons of a company who are appointed to act on behalf of shareholders
to run day to day affairs of the business. The board are directly accountable to shareholders and each year
the company will hold an Annual General meeting (AGM) at which the directors must provide a report to
shareholders on the performance of the company, its future plans and strategies. Board of directors
discharges the dual functions. They are:
Ø
Running Business
Ø
Internal controls
In case of internal controls the board creates a sub group of the directors which is called Audit Committee.
What is an Audit committee?
An Audit committee is one of the significant operating committees of a company’s board of directors that
is in charge of overseeing financial reporting and disclosure.
Major reasons for emergence of Audit committee:
Before the introduction of the concept of the audit Committee, the appointment of auditors are made by
the Board of Directors and Key Managerial Personnel which causes lack of professional skepticism in
auditors and results in the series of frauds in the economy.
Example:
The major reason for evaluation of Audit committee is due to Enron scam which results in the
introduction of Sarbanes and Oxley Act in the US 2002. It says that all members in the Audit committee to
be independent. Companies must disclose whether or not the Audit committee includes atleast one
financial expert.
Ø
India also introduced the provisions in the Companies Act, 2013 regarding formation of Audit
committee as per section 177 of Companies Act 2013.
History:
1939:
1973:
2000:
2000:
2014:
2015:

New York stock exchange originates the concept of the Audit Committee.
US SEC recommended for publicly held companies to establish audit committees
Introduced to listed companies in India, under clause 49 of the listing agreement
Introduced to certain unlisted public companies under section 292A
Continues to be part of the part of the companies Act 2013, Under section 177
SEBI listing regulations replaced the listing agreement
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Regulatory framework for Audit Committees:
Mainly from 2 legislations

SEBI (listing obligations and disclosure
requirements) regulations, 2015

Section 177 of the companies Act, 2013

Rule 6, 6A and 7 of the companies (meetings
Of the board and its powers) Rules, 2014

SECTION 177 OF COMPANIES ACT, 2013:
Applicability Rule 6: Companies (meeting of the board and its powers) Rules,2014:

Public Companies

Listed companies

Unlisted companies

*Paid up capital >=
10 crores (or)

*Turnover >=
100 crores (or)

*Outstanding loans
or borrowings or
debentures or
deposits >= 50 cr

Non-applicability -- Section 8 Companies.
*The Paid-up share capital or turnover or outstanding loans, or borrowings or debentures or deposits, as
the case may be, as existing on the date of “last audited financial statements” shall be taken into account
for the purpose of this rule.
Example:
• Paid up capital (PUC)
• Turnover
• Borrowings
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Time period for which
Audit Committee is not
required.

st

Mar 31
PUC = 9 Crs

st

Oct 31
PUC = 9 -11 Crs

st

Mar 31
PUC =11 Crs

Need to form Audit Committee
within reasonable time after
approval of accounts

st

May 31 – Board to approve
accounts in Board meeting

Composition of Audit committee:
Ø
Minimum 3 directors shall be part of Audit committee and majority of them shall be independent
directors i.e., the number of independent directors should be higher than the non-independent
directors.
Ø
Majority members of the Audit committee including its chairperson shall be persons with the
ability to read and understand the financial statements.
Ø
The board’s report under section 134(3) shall disclose the composition of the audit committee
and where the board had not accepted any recommendation of the Audit committee, the same
shall be disclosed in such report along with the reasons there for.
Reconstitution:
Every Audit committee of a company existing immediately before the commencement of New
Companies Act shall be reconstituted within one year of such commencement (i.e., on before 31stMarch
2015).
Functions of Audit committee:
Every Audit committee shall act in accordance with the terms of reference specified in writing by the
board which shall, inter alia include:
Ø
Recommendation for appointment, remuneration and terms of appointment of auditors of the
company.
Ø
Review and monitor the auditor’s independence, performance and effectiveness of audit
process.
Ø
Examination of the financial statement i.e., check and review the financial statements and the
auditors’ report thereon.
Ø
Approval or any subsequent modification of transactions of the company with related parties
i.e., to ensure that there are no malpractices regarding the related party transactions.
Ø
Scrutiny of inter-corporate loans and investments.
Ø
Valuation of undertakings or assets of the company, wherever it is necessary.
Ø
Evaluation of internal financial controls and risk management systems i.e., to identify the
possible risks and take measurements to reduce the risks to low level.
Ø
Monitoring the end use of funds raised through public offers and related matters.
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Powers of an Audit committee:
Ø
To call for the comments of the auditors about the internal controls of the entity and review the
financial statements before their submission to the Board.
Ø
To discuss any related issues with the internal and statutory auditors and the management of the
company.
Ø
To obtain professional advice from external sources
Ø
To have full access to information contained in the records of the company.
Benefits of an Audit committee:
Ø
Compliance with laws and regulations.
Ø
Supports the board in the achievement of the strategic objectives of the company.
Ø
Enhances the confidence in the integrity of the company’s financial reporting.
Ø
Enables better management, in - depth scrutiny and focused attention.
Penalty for default of Section 177:
Penalty

Company’s default:
·
Fine amounting to 1
Lakh which may exceed
to 5 Lakh rupees

Officer in default:
·
Imprisonment for a term which may
extend to 1 year or
·
Fine not less than 25,000 but may extend
to 1 Lakh or
·
Both

Miscellaneous:
Ø
The auditors of a company and the Key Managerial Person(KMP) shall have a right to be heard in
the meetings of the Audit Committee when it considers the auditor’s report but shall not have the
right to vote.
Ø
If there is any conflict regarding the recommendation of the Auditor with the audit committee to
the board, then board can dissent and ask for the further recommendation.
Ø
If Audit committee even after board’s dissent decides not to reconsider its original
recommendation then board can take their own decision stating the reasons for non-compliance
in the general meeting.

This article is contributed by Suma . B, Intern of SBS and Company LLP. The author can be reached
at interns@sbsandco.com
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INDIRECT TAX
GST RATE FOR OUTSOURCED CANTEEN FACILITIES
Contributed by Divya Sree S & Vetted by CA Manindar

Introduction:
Generally catering Services are taxable at the rate of 18% with ITC benefit as per Notification No 11/2017
th
dated 28 June 2017 and supply of food through restaurant, mess, canteen facilities are taxable at rate of
5% without ITC benefit. The following legal issues broke down with respect to the applicable tax rate for
the following cases–
Ø
Canteen Facilities at Work Places or Hospitals: Canteen facility will be provided by companies or
hospitals to meet the requirements of employees or patients. These canteens are maintained by
outsourcing the job of food preparation and supply at the respective canteen facility to a caterer.
Whether the caterers who supply the food to companies or hospitals (who in turn supply to
employees or patients) would attract GST at 5% without ITC benefit(supply at canteen) or at 18%
with ITC benefit (supply as caterer)?
Ø
Food supply in a Hostel maintained by Educational Institutions: Similar to above, Hostel facility
maintained by educational institutions, where the food is served to students by self-preparation
or outsourcing the same to a caterer. Whether the educational institution is required to charge
GST on such food supply or can it claim exemption as the said supply is part of exempt
educational services? In case the food preparation is outsourced, whether the caterer is required
to charge GST at 5% without ITC benefit or at 18% with ITC benefit?
Ø
Supply of Food by Caterers of IRCTC: Many caterers by virtue of their contract with IRCTC, supply
the food to passengers on board, train or on platform. Whether, such caterers are required to
charge GST at 5% without ITC benefit or at 18% with ITC benefit?
For example, Company ABC Ltd is engaged in supply of food to its employees through canteen
facility by getting the food prepared through outdoor caterer. In this case, the conservative view
is that rate of tax applicable for the outdoor catering services obtained by the ABC is 18% and rate
of tax applicable for the canteen facility provided by ABC to the employees is at 5%(without ITC)
i.e. a total of 23%(18%+5%) tax is being paid by the employees consuming food in such canteen
which results in huge tax burden. Upon representation of the issue to the GST council, the council
has come up with remedial measures vide their council meeting held on 21st of June 2018.
Taxability under erstwhile regime:
The taxability in the previous regime can be known through the case of IRCTC V/s Government of NCT of
Delhi reported in 2010 (20) STR 437 (Del HC) wherein it was argued that supply of food on board the
trains cannot be considered as outdoor catering service. It has been held by the Hon'ble High Court that
providing of food, snacks and water to passengers on board trains is different from outdoor catering
service. The IRCTC or passengers have no choice of articles or quantity served as the same is supplied as
per menu fixed by Railway Board. The passengers have no choice as to time and place of services of food.
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No refund is allowed if food provided is not accepted. No element of service is involved except heating
and serving cooked food. Service element in providing food in this case is incidental and base minimum
required for selling food. Accordingly, concluded that the caterers are not engaged in providing outdoor
catering services but are merely selling the food.
In the case of Indian Coffee Workers' Co-Op. Society Ltd. Vs. CCE & ST, Allahabad [2014 (34) S.T.R.
546(All.)], where in the assessee supplies food, edibles and beverages for employees of LANCO and NTPC
at canteen facility provided by NTPC and LANCO in their premises. Assessee contended that he was not an
outdoor caterer to pay service tax. It was held that the assessee is an outdoor caterer because the
services which he provides as a caterer are at a place other than his own. Accordingly, service tax was
demanded under the category of ‘Outdoor Catering Services’.
The decision of Indian Coffee Workers’ (Supra) and IRCTC (Supra) conflict with each other. While in the
case of Indian Coffee Workers’, it was held that any person who supply food at a place other than his own
would be considered as outdoor caterer and is not merely selling food. The said decision was relied in
certain other cases also. Going by the Jurisprudence of the erstwhile regime, it appears that any person
who supply food at a place other than his own would be considered as outdoor caterer and accordingly,
service tax gets attracted.
Litigation under GST laws:
Coming to GST law, taking into cognizance the litigation took place under the erstwhile regime, assessees
approached Advance Ruling Authorities for clarity on rate applicability in the above-mentioned
scenarios. In the case M/s Rashmi Hospitality Services Private Limited, where the applicant entered into a
contract for supply of food, snacks, tea for the employees at the factory premises of his customer. The
applicant was requested by the service recipient to charge GST at 5% as the provision of food facility to
employees is a statutory requirement and the services are consumed by the employees and not by the
service recipient. TheAAR has relied in the case of Indian Coffee Workers’(supra) and held that service of
catering is provided by the applicant to the recipient and the fact that the meal, snacks, tea etc, are
consumed by the workers / employees of the recipient would not alter the nature of service provided by
the applicant. Accordingly, it was concluded that the applicant is required to pay GST at 18% with ITC.
In the case of Deepak and Co, the applicant is a caterer of IRCTC engaged in supply food to passengers on
platform as well as on train as per the menu decided by IRCTC. The AAR has concluded that the services of
the Applicant would come under catering services and cannot be called as a supply like the ones at
restaurant, eating joint, mess or canteen etc.
Clarifications Given to Reduce the Rate Of Tax
Pursuant to many representations on hardship by way of high rate of tax, the following circulars, orders
are issued to reduce the rate of tax.
Ø
Circular No.28/02/2018 dated 8th January 2018 amended vide corrigendum dated 18th of
January 2018 was issued declaring the rate of tax applicable for the mess services provided by
educational institutions to the students or staff shall be at 5% irrespective of whether the
institution outsources the activity of food supply to an outside contractor.
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Ø
Order No. 2/2018 dated 31st of March 2018 was issued declaring the rate of tax as 5% with
respect to supplies by the caterers of IRCTC to the passengers whether the supplies are made in a
mobile or static unitto maintain uniformity in the applicable rate of tax.
Ø
Pursuant to the above circulars/orders, the GST Council in their 28th meeting, taken a decision to
withdraw the above clarifications and incorporate them in Notification No. 11/2018-CT(R) itself
to provide that the supplies made at a canteen of a work place or hospital or at platforms or in
trains or in mess/hostels of an educational institution would be subject to GST at 5% without ITC
irrespective of the fact whether such facilities are maintained on own or outsourced to an
outsider. In the regard, Notification No. 13/2018-CT(R) dated 26thJuly2018 is issued to amend
the Notification No. 11/2018-CT(R).
Conclusion:
In view of the above discussion, though the legal position under pre and post GST regime suggests that
the rate of tax as 18% with ITC benefit in case of the services of outsourced caterers who supply food
through a canteen or mess of a factory, hospital etc, Government was kind enough to take initiatives to
clarify that the applicable tax rate as 5% without ITC benefit. However, there was a delay in making
suitable amendments to the relevant rate notifications. The said rate notification was amended only on
26.07.2018 and there was no express clarification whether the amendment is retrospective or otherwise.
In view of this reason, the important legal question that remains still unaddressed is that whether such
clarificatory circulars issued prior to 26.07.2018 (before the amendment of rate notification) will override
the legal position that emanate from the rate notifications? Notifications issued to notify tax rates have
greater statutory force compared to a clarificatory circulars or orders. Therefore, ambiguity prevails on
the rate applicability for the period prior to 26.07.2018.

This article is contributed by Divya Sree . S, Intern of SBS and Company LLP. The author can be reached
at interns@sbsandco.com
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DIRECT TAX
EXEMPTION UNDER SECTION 11 OF INCOME TAX ACT, 1961
Contributed by Varshitha.N & Vetted by CA Madhusudan & CA Ramprasad

Section 11 of Income Tax Act,1961 provides exemptions for Income earned from property held under
charitable trusts/societies for the activities carried out on charitable or religious purposes subject to
certain terms and conditions.
v
Who can claim the exemption?
• Any trust or institution which is registered under section 12AA of Income Tax Act, 1961 can claim
the exemption under this section.
v
Incomes that can be claimed as exemption:
• Income received/derived from property held by charitable trust/societies, and if it is utilised for
charitable or religious purposes exemption can be claimed under section 11.
• Income received in the form of voluntary contributions with a specific direction that they shall
form part of corpus of the trust or institution.
Note: For the purposes of this section charitable or religious purposes are defined according to
section 2(15) of Income Tax Act, 1961.
v
Conditions for claiming exemption:
• Income should be received from property held under trust wholly or in part (for the properties
held in part, exemption can be claimed only if trust has been created before commencement of
this act) for charitable or religious purposes in India.
• The aforesaid income should either be applied or accumulated for such purposes in India.
• The income accumulated or set apart for charitable or religious purposes should not exceed 15%
of the total income received/derived during the previous year.
• In computing income under this section, any contributions referred in Section 12 of Income Tax
act shall be deemed to be part of the income. Section 12 deals with voluntary contributions other
than received with a specific direction that they shall form part of corpus trust or institution.
• The income applied for charitable purposes which tends to promote international welfare can
also be claimed as exemption subject to the following:
Ø
Trust created on or after 1-04-1952: To the extent such income is applied to promote
international welfare in which India is interested.
Ø
Trust created before 1-04-1952: To the extent income is applied for charitable or religious
purposes outside India.
• Any income credited or paid to any other trust or institution registered under section 12AA, being
contribution with a specific direction that they shall form part of the corpus of the trust or
institution, shall not be treated as application of income for charitable or religious purposes.
• For determining the amount of application under this section, the provisions of 40(a)&(ia),40A
(3) &(3A) shall apply as they apply in computing the income chargeable under the head profits or
gains of business or profession.
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For Example,if a trust named “X” registered u/s 12AA received an income of Rs.1,00,000 and utilised
Rs.80,000 and created a reserve of Rs.20,000.
Can the trust claim exemption under section 11?
No, because 85% of the income should be utilised for the religious or charitable purposes and 15% can be
created as reserve, but here only Rs.80,000 has been utilised i.e. 80% which is less than the prescribed
limits.
v
If Income applied< Income Derived:
• If in the previous year, the income applied to religious or charitable purposes in India fall short of
85% of income derived during that year, by any amountØ
For the reason that whole or part of the income has not been received during the year
(OR)
Ø
For any other reason
• Then at the option of the trust, the income so derived i.e. including income not utilised for
religious or charitable purposes (be deemed to be income applied to the religious or charitable
purposes) can be claimed as exemption. But, the exemption cannot be claimed on the same
amount on its receipt or utilisation.
• If the income so deemed to be utilised for charitable or religious purpose is not utilised for such
purpose on its receipt, then such income shall be added back as income of the trust in the year in
which it is received or derived.
• Such option can be exercised before the expiry of time allowed under section 139 for filing of
return of income.
• To claim exemption, the assessee should furnish a form9A to the assessing officer specifying the
reason for such shortfall and the amount on which such option is exercised.
Example:
For example, a trust named “X” has derived an amount of Rs.1,00,000 but has received only Rs.80,000 in
that previous year and also utilised the total amount of Rs.80,000 in that year. Can the trust claim an
exemption under section 11?
Usually the answer would be NO.Because, trust failed to utilise the 85% of the amount derived i.e.
Rs.85,000. But by submitting form 9A trust can claim exemption on confirmation from the assessing
officer.
v
If Income utilised < 85% of income received/ utilised:
Sometimes it may happen that the trust may receive more income than it needs to utilise in that year i.e.
the expenses trust needs to incur in the year may be less than the income received/derived during the
year
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In such circumstances that trust can set apart more than 15% of income derived or received subject to the
following conditions:
• It should furnish a form numbered 10 stating the purpose and period for which the income is held
for accumulation.
• The period of such accumulation shall not exceed 5 years.
• Form 10 should be furnished on or before the due date specified in section 139 for furnishing the
return of income for the previous year.
• The money so accumulated or set apart exceeding 15% should be invested in the specified
modes as follows:
Ø
Investment in savings certificates as defined under section 2 of Government savings
certificates act, 1959, and any other securities or certificates issued by Central Government.
Ø
Deposit in any account with Post office savings bank
Ø
Deposit in any account with a scheduled bank, or a co-operative society engaged in carrying
on the business of banking
Ø
Investment in units of UTI
Ø
Investment in any security for money created and issued by the Central Government or a
State Government
Ø
Investment in Debentures issued by or on behalf of company or corporation where principal
and interest are fully and unconditionally guaranteed by central or state government.
Ø
Investment or deposit in any public sector company. However, if the company ceases to be
public company then investment in shares shall be treated as eligible investment for a period
of 3 years and any other investment shall be treated as eligible until it is repayable by such
company.
Ø
Investment in any bonds issued by a financial corporation which is engaged in providing longterm finance for industrial development in India and which is eligible for deduction subsection (1) of section 36;
Ø
Investments in any bond issued by public company formed and registered in India with an
objective of providing long term finance for urban infrastructure or purchase of house for
residential purposes
Ø
Investment in Immovable property (immovable property does not include Plant or
machinery)
Ø
Deposits with IDBI
Ø
Investments in the any other mode or forms as said in rule 17C like investment in mutual
funds, acquiring shares of incubatee by an incubator, acquiring shares of National Skill
Development Centre etc.
• Any income as referred above
Ø
Is applied for purposes other than charitable or religious purposes
Ø
Is not utilised before the expiry of 5 years
Ø
Ceases to remain invested or deposited in the above-mentioned forms or modes
Ø
Credited or paid to any institution or trust registered under section 12AA or mentioned u/s
10(23C)
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Shall be deemed to be income of the trust in the previous year in which there is a breach of such
conditions. If the circumstances are beyond the control, then the income could be utilised for other than
religious or charitable purposes on confirmation of assessing officer.
v
Exemption on sale of Capital Asset:
• Capital gain arising on the sale of capital asset held wholly under trust for religious or charitable
purposes is exempt to the extent specified here under:
Amount used to buy new capital asset
Whole Net Consideration
Part of the consideration

Exemption
Whole of the capital gains
Exempted Capital gain = Cost of new asset-Cost of
transferred asset

Example:
If a trust had a capital asset costing Rs.1,00,000 and sold the same for Rs.1,50,000 and then bought a
capital asset for Rs.1,30,000, then the working will be as follows:
Particulars

Amount

Sale proceeds of old asset

1,50,000

Less: Cost of old asset

(1,00,000)

Capital Gain

50,000

Cost of new asset

1,30,000

Cost of old asset

•

(1,00,000)

Capital Gain Utilised

30,000

Capital gain taxable

20,000

Capital gain arising on the sale of capital asset held partly under trust for religious or charitable
purposes is exempt to the extent specified here under:
Note: Here it is assumed that 50% of the asset is only held for charitable or religious purposes
Amount used to buy new capital asset
Whole of Net Consideration
Part of the consideration
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v
Can the exemption be claimed if property held under trust is a business undertaking?
• If the charitable trust or institution claims that the income received from business undertaking
can also be claimed as exemption, then the respective Assessing Officer shall have the power to
determine that amount on which the exemption can be claimed. If the income so determined by
the Assessing Officer is more than the income disclosed as per Books of Accounts of the
undertaking, then such excess cannot be claimed as exemption under this section i.e. it shall be
treated as income and taxed accordingly.
Example:
If an institution named “X” has received an income of Rs.1,00,000 from a business undertaking
and also disclosed the same in its books of accounts and made a claim regarding the same. The
assessing officer determined the amount of Rs.1,50,000 as income from such business
undertaking.
Then the excess amount i.e. Rs.50,000 should be treated as income in the hands of trust or
institution.
v
Exemption on income from business:
• No trust can claim exemption under this section for the income received from business, unless
such business is incidental to the attainment of the objectives of the trust.
For example, if a trust has been established with an objective to sell handmade goods but, it is
also selling other goods along with such hand made goods then exemption can be claimed only
on such income which is received from sale of handmade goods. The income which is received
from sale of the goods shall be treated as income and tax shall be levied respectively.
v
Is depreciation allowed under section 11?
• Yes, there is no bar on claiming any expenses including depreciation under this section. But, if on
acquisition of an asset it has been treated as application of income in that previous year, then
depreciation is not allowed under this section.
v
Exemption under section 10:
• Any trust or institution being registered under section 12AA or 12A, then no other provisions of
section 10 (except clause 1 and clause 23C) shall be applicable for claiming exemption.

This article is contributed by Varshitha. N, Intern of SBS and Company LLP. The author can be reached
at interns@sbsandco.com
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FEMA
SETTING UP OF SEZ
Contributed by Sauchit.V & Vetted by CA Murali krishna

A. Background :
SEZ Scheme was introduced by Government of India with objective to provide an internationally
competitive and hassle-free environment for manufacturing activities, earning of foreign exchange,
attracting Foreign Direct Investment (FDI), generation of employment and to facilitate transfer of
technology.
SEZ are considered to be growth engines to boost manufacturing, augment exports, generate large
scale employment and creation of world class infrastructure.
B. Introduction:
In order to understand the procedure for setting an SEZ, it is quite important to understand the
following :
a. Who are eligible for setting up an SEZ?;
b. Few important terms and;
c. Administrative setup under SEZ.
Wherever section and rule references are given, please refer to the respective sections and rules of
SEZ Act, 2005 and SEZ Rules, 2006)
a. Who are eligible for setting up an SEZ?
As per section 3(1) of SEZ Act, 2005:
t
A SEZ can be set up under the SEZ Act either jointly or severally by:
(i) The Central Government (CG);
(ii) The State Government (SG) [Section 2(zb)] or
(iii)Any *Person [Section 2(v)]
Note : CG here means Ministry of Commerce and Industry (MCI), Department of Commerce
(DOC)
For the purposes of
(i) Manufacture of goods,
(ii) Rendering of services [including Offshore Banking Unit (OBU)],
(iii) both or
(iv) As a Free Trade and warehousing Zone** (FTWZ).
As per section 2(v) of SEZ Act, 2005,
* Person includes :
• An Individual, whether resident in India or outside India;
• A Hindu Undivided Family (HUF);
• Co-operative society;
• A company, whether incorporated in India or outside India;
• A firm;
• Proprietary concern or
13 | P a g e
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• An AOP/BOI, whether incorporated or not
• Local authority and
• Any agency, office or branch owned or controlled by such individual, Hindu undivided
family, co-operative, association, body, authority or company.
From above it’s clear that a firm and Proprietary concern are eligible for setting up an SEZ
whereas any agency, office and branch owned or controlled by such Firm and Proprietary
concern are not eligible for setting an SEZ.
**As per section 2(n) of SEZ Act, 2005,
**FTWZ : FTWZ means a SEZ wherein mainly trading and warehousing and other activities related
thereto are carried on.
b. Important terms :
(i) Developer : A person who, or a SG which, has been granted by CG a letter of approval (LOA) to
establish the SEZ and undertake Authorized operations [Section 2(g)].
(ii) Identified area : It is an area which is identified and proposed to be converted to SEZ.
(iii)Contiguous land : A land that is continuous with no boundaries in between.
(iv)Vacant Land : A land where there are no functional ports, manufacturing units, industrial
activities or structures in which any commercial or economic activity is in progress.
(v) Public thoroughfare : A road/path forming a route between two places. In simple, it means
public interference.
(vi)Authorized operations : Operations which may be authorized by
• Board (in case of Developer) and
• Development commissioner (in case of Unit)
To be undertaken by the Developer/Unit respectively that shall be mentioned in the LOA granted
for the proposal made [Section 2(c)].
(vii)Domestic Tariff Area (DTA) : DTA means whole of India (including the territorial waters and
continental shelf) but does not include the areas of SEZ[Section 2(i)].
//DTA = India(including territorial waters and continental shelf) – SEZ Zone//
c. Administrative set up for SEZs :
The functioning of the SEZs is governed by a three-tier administrative set up that are framed to
look into the matters of SEZ.
(i) Board of Approval/Board : The Board is the apex body/authority in case of approval
mechanisms and other related issues related to SEZ that is constituted by the central
government to exercise the powers conferred under the SEZ Act. All major decisions related
to SEZ will be taken by Board. The Board consists of 19 members representing various
Ministries and Departments.
(Note: Board constituted by CG for SEZ is also the apex body for EOU to exercise powers
conferred under EOU Scheme)
(ii) Unit Approval Committee(UAC) : Every request for setting up of units in the SEZ are approved
at the *Zone level by the UAC consisting of DC, after a discussion with the Customs
Authorities and representatives of SG. It is the authority which mainly investigates the
matters related to Units in SEZ.
(iii)Development Commissioner(DC) : Each Zoneis headed by a DC, who is also heading the UAC.
DC is the nodal officer for SEZs and help in resolution of problem, if any, faced by the units or
developer.
14 | P a g e
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*Zones : All states and Union territories are divided into 7 Zones based on various criteria’s
and requirements. Each Zone consists of a UAC to approve the proposal for setting up of units
in the SEZ falling under the respective Zones and to exercise various powers conferred under
the SEZ Act.
C.

Procedure for making a proposal to establish SEZ :
(1) Any person who intends to set up a SEZ in any state other than Union territories may, after
identifying the area, make a proposal in Form A(Application for Setting up of SEZ):
a. To the concerned SG (or)
b. Directly to the Board;(And)
c. To the concerned DC.
Ø
If any person intends to set up a SEZ in Union territories or if SG intends to set up a SEZ may,
after identifying the area, make a proposal in Form A :
a. Directly to the Boardfor setting up the SEZ and;
b. To the concerned DC.
*SG cannot set up SEZ in Union territory
Ø
If CG intends to setup an SEZ in any state other than Union territories may, after identifying
the area, make a proposal in Form A :
a. Directly to the Board for setting up the SEZ;
b. To the concerned DC and;
c. Obtain the consent of respective SG.
Ø
If CG intends to set up a SEZ in Union territories may, after identifying the area, make a
proposal in Form A:
a. Directly to the Board for setting up the SEZ and;
b. To the concerned DC.

Summary :
Make an application in Form A to

Particulars

Concerned SG Board/BOA
If Any person In any state other than Union territory
intends to
setup a SEZ In Union Territories
In any state other than Union territory
If SG intends
to set up a
In Union Territories
SEZ
In any state other than Union territory
If CG intends
to set up a
In Union Territories
SEZ
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DC
Yes

NA

Yes

Yes

NA

Yes

Yes

SG cannot setup SEZ in Union territories
Consent of SG

Yes

Yes

NA

Yes

Yes
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(2) IF Form A received by DC :
• DC shall forward Form A to the Board within 15 days of receipt, along with his inspection report,
other details specified under Rule 7 of SEZ Rules, 2006.
• Rule 7 of SEZ Rules, 2006 :
a. The Developer shall furnish to the CG, exact particulars of that identified area such as built up
area, legal possession, type of soil etc., with a certificate from the concerned SG or its
authorized agency stating that Developer(s) have legal possession and irrevocable rights to
develop the identified area as SEZ and that identified area is free from all encumbrances.
Provided that where the Developer has leasehold rights over the identified area, the lease
shall be for a period of not less than 20 years.
b. The identified area shall be contiguous and vacant, and it shall have no public thoroughfare.
Provided that the Board may relax any or all of the conditions, except the condition regarding
identified area to be a vacant land, on a case to case basis on merits for reasons to be recorded
in writing and with such conditions as the Board may decide.
(3) If Form A received by SG :
SG shall forward Form A to the Board within 45 days of receipt, along with its recommendations
Before recommending any proposal for setting up of a SEZ, the SG shall endeavour that the following
are made available in the state to the proposed SEZ Units and Developer, namely:
a. Exemption from the state and local taxes, levies and duties, including stamp duty, and taxes
levied by local bodies on goods required for authorised operations by a Unit or Developer, and
the goods sold by a Unit in the DTA except the goods procured from DTA and sold as it is;
b. Exemption from electricity duty or taxes on sale, of self-generated or purchased electric power
for use in the processing area of a SEZ;
c. Allow generation, transmission and distribution of power within a SEZ;
d. Providing water, electricity and such other services, as may be required by the developer to be
provided or caused to be provided;
e. Delegation of power to the DC under the Industrial Disputes Act, 1947 and other related Acts in
relation to the Unit and in relation to the workmen employed by the Developer;
f. Declaration of SEZ as a Public Utility Service under the Industrial Disputes Act, 1947;
g. Providing single point clearance system to the Developer and Unit under the State Acts and rules.
While recommending the proposal to the Board, SG shall indicate whether the proposed area
falls under reserved or ecologically fragile area and ensure that the requirements under the rule
5(2) related to the minimum area of land required for a class or classes of SEZ have been complied
with.
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(4) If Form A is directly received by Board :
Where the proposal (Form A) has been directly received by the Board from a person, the Board may
grant approval and after receipt of such approval, the person concerned shall obtain the
concurrence of the SG within 6 months from the date of such approval.
(5) The CG may prescribe the following requirements for establishment of a SEZ, namely :
a. The minimum area of land and other terms and conditions subject to which the Board shall
approve, modify or reject any proposal received by it and
b. The terms and conditions, subject to which the Developer shall undertake the authorised
operations and his obligations and entitlements;
Provided that different minimum area of land and other terms and conditions referred to in
clause(a) above, may be prescribed by the CG for a class or classes of SEZs.
(6) Without prejudice to the provisions contained in paragraph 5, the Board may after receipt of
proposal, approve the proposal subject to such terms and conditions as it may deem fit to impose, or
modify or reject the proposal.
(7) Form A received by Board :
Board decides on every application received by it, subject to the requirements specified by the
Central Government
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a. If Proposal is approved :
• Board shall communicate the approval to the CG;
• CG shall within 30 days of receipt of communication, grant , a LOA in Form B (Format for letter
of Approval for SEZ developers) on such terms and conditions as may be approved by Board;
• LOA (Form B) granted shall be valid for a period of 3 years within which time at least one unit
has to commence its production and the SEZ should become operational;
Provided that such period of 3 years can be extended by the Developer by making an
application in Form C1 (Application for Extension of Validity of LOA granted in Form B).
b. If Proposal is rejected :
• Board shall communicate the rejection of proposal to the CG specifying the reasons to be
recorded in writing;
• CG shall communicate the rejection to the Concerned person.
(8) The CG shall, on receipt of communication from Board, grant, within 30 days of communication
received by it, a LOA in Form B(Format for letter of Approval for SEZ Developer)on such terms and
conditions and obligations and entitlements as may be approved by Board, to the Developer, being
the person or SG concerned:
Provided that the CG may, based on approval of Board, approve more than one Developer in a SEZ in
cases where one Developer does not have in his possession the minimum area of contiguous land, as
may be prescribed, for setting up a SEZ and in such cases, each Developer shall be considered as a
Developer in respect of the land in his possession.
(9) The LOA(Form B)of Developer granted under paragraph 8, shall be valid for a period of 3 years within
which time at least one unit has commenced production and the SEZ become operational from the
date of commencement of such production:
Provided that the Board may, on an application by the Developer in Form C1(Application for
Extension of Validity of Approval granted in Form B)to the concerned DC, who within a period of 15
days, shall forward it to the Board with his recommendations, extend the validity period of LOAfor
reasons to be recorded in writing.
(10) After submission of details as required under rule 7 and other details, if any, required by the CG and
on acceptance of conditions specified in the LOA(Form B), the CG shall notify the identified area as an
SEZ, if the proposed area is not less than the minimum area prescribed under rule 5. The date on
which SEZ is notified by CG is said to be the ‘Appointed Day’.
D.

Conclusion :
Government of India has come up with some comprehensive guidelines on how to apply for setting
up of SEZ through the SEZ Act and Rules. FAQ’s regarding the same has been issued from time to time
to clear any doubts in the minds of stakeholders.
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Abbreviations :
1. SEZ : Special Economic Zone;
2. CG : Central Government;
3. SG : State Government;
4. FDI : Foreign Direct Investment;
5. OBU : Offshore Banking Unit;
6. FTWZ : Free Trade and Warehousing Zone;
7. AOP : Association of Persons;
8. BOI : Body of Individuals;
9. Board/BOA : Board of Approval;
10. UAC : Unit Approval Committee;
11. DC : Development Commissioner;
12. EOU : Export Oriented Units.

This article is contributed by Sauchit. V, Intern of SBS and Company LLP. The author can be reached
at interns@sbsandco.com
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FEMA
FEMA UPDATES FOR THE MONTH OF OCT'18
Contributed by Sunil.S & Vetted by CA Murali krishna

I.

Amendment to Regulation13(Reporting Requirements) of FEMA FDI Regulations,2017
With effect from 1st September,2018 reporting requirement for any investment made in India by a
person resident outside India has undergone following amendments:
• Reporting requirement of Advance Remittance Form (ARF) within 30 days of receipt of amount
for issue of capital instruments has been omitted.
• An Indian entity or an investment Vehicle making downstream investment in another Indian
entity which is considered as indirect foreign investment for the Indian entity in terms of
Downstream Investment (Regulation 14 of FEMA FDI Regulations,2017) shall file “Form DI with
the Reserve Bank of India (RBI) within 30 days from the date of allotment of capital
instruments”.
• An Investment Vehicle which has issued its units to a person resident outside India shall file
“Form InVi with the RBI within 30 days from the date of issue of units”.
Reference: G.S.R. 823(E) dated 30thAugust, 2018 issued by RBI.

II. Foreign Investment in India-Filing of Single Master Form (SMF) in FIRMS Portal
With effect from 1st September,2018, RBI has made available SMF for filing various forms such as
reporting of indirect foreign investment through Form-DI, reporting of inflows in investment
vehicles through Form-InVi and reporting in FC-TRS, LLP-I, LLP-II, ESOP, DRR and CN on RBI Website
https://firms.rbi.org.in.
At present, filing of Forms on eBiz Portal is not available. Considering number of cases pending for
disposal on eBiz Portal at Authorised Dealer (AD) Banks or Companies/Entitiesend, it is advised to AD
Banks and Companies/Entities to clear off all the forms which were kept under resubmission by
providing clarifications /additional documents sought before 20th September,2018. For filing forms
in FIRMS Application, Company/entity needs to create a Business User Login which is different from
Entity User Login. Entity User is for giving the details of Foreign Investment only. For more details
relating to registration and Form filing process, please refer to the User Manual for SMF-FIRMS
Application available on RBI Website.
Reference:RBI Letter vide FE.CO.FID//282/10.02.035/2018-19 dated 31st August,2018.

This article is contributed by Sunil. S, Intern of SBS and Company LLP. The author can be reached
at interns@sbsandco.com
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COMPANIES ACT’ 2013
RULES, CIRCULARS, NOTIFICATIONS AND ORDERS ISSUED DURING THE MONTH OF SEPTEMBER, 2018

RULES
v
The Companies (Prospectus and Allotment of Securities)Third Amendment Rules, 2018, Dt:
10.09.2018.
Vide the said amendment rules, the Ministry has amended the Companies (Prospectus and
Allotment of Securities) Rules, 2014 (Principal rules) by inserting Rule 9A after Rule 9, which
mandates every unlisted public company shall facilitate dematerialisation of all its existing securities
and issue of securities in Dematerialise form only, effective from 2ndOctober, 2018.
The amendment rule further prescribes that every holder of securities of an unlisted public company
who intends to transfer on or after 2ndOctober, 2018, shall get such securities dematerialised before
transfer. Further, the provisions relating to timely payment of fees required to be made by the
company to the depository, registrar to an issue and share transfer agent, are also provided for in the
rules.
http://www.mca.gov.in/Ministry/pdf/CompaniesProspectus3amdRule_10092018.pdf
v
The Companies (Appointment and Remuneration of Managerial Personnel) Amendment Rules,
2018, Dt:12.09.2018.
Vide the said amendment rule, the Ministry has amended the Companies (Appointment and
Remuneration of Managerial Personnel) Rules, 2014 (Principal rules). In principal rules, the heading
of the Rule 6 is renamed to ‘parameters for consideration of remuneration’, in rule 7, sub-rule (2) is
omitted which contains provisions relating to companies which pay remuneration to its managerial
personnel beyond the ceiling specified in schedule-V without Central Government approval in the
event of no profit or inadequate profit.
Further vide the amendment rules, a new Form MR-2, being the application to Central Government,
has been prescribed.
http://www.mca.gov.in/Ministry/pdf/companiesAmendRules_13092018.pdf
v
The Companies (Corporate Social Responsibility Policy) Amendment Rules, 2018, Dt: 19.09.2018.
Vide the said amendment rule, the Ministry has amended various rules in the Companies (Corporate
Social Responsibility Policy) Rules, 2014 (Principal rules), in principal rules. For complete amendment
please go through the below mentioned notification.
http://www.mca.gov.in/Ministry/pdf/CompaniesCSRPolicyAmendRules2018_19092018.pdf

21 | P a g e

www.sbsandco.com/interns-digest

v
The Companies (Registration Offices and Fees) Fifth Amendment Rules, 2018, Dt: 20.09.2018.
Vide the said notification, the Ministry has amended the Companies (Registration Offices and Fees)
Rules, 2014 (Principal rules), in principal rules, in the Annexure, in serial number VII ‘note’ is
substituted with the new ‘note’ which states that late fee for filing E-form DIR-3 KYC (For FY 2018-19)
from 21.09.2018 to 05.10.2018 is Rs. 500 and Rs. 5000 on or after 06.10.2018.
http://www.mca.gov.in/Ministry/pdf/RegistrationOfficesFeesFifthAmendmentRules_20092018
.pdf
v
The Companies (Appointment and Qualification of Directors) Sixth Amendment Rules, 2018, Dt:
20.09.2018.
Vide the said notification, the Ministry has amended the Companies (Appointment and Qualification
of Directors) Rules, 2014 (Principal rules), in principal rules in rule 12A for individuals who has already
been allotted a DIN as at 31st March, 2018 Shall submit DIR-3 KYC on or before 5th October, 2018.
http://www.mca.gov.in/Ministry/pdf/AppointmentAndQualificaitonSixthAmendmentRules_20
092018.pdf
v
The Companies (Indian Accounting Standards) Second Amendment Rules, 2018, Dt: 20.09.2018.
Vide the said amendment rule, the Ministry has amended the Companies (Indian Accounting
Standards) Rules, 2015 (Principal rules), in principal rules in the ‘Annexure’ in ‘Indian Accounting
Standard (Ind AS) 20’.
For complete amendment please go through the below mentioned notification.
http://www.mca.gov.in/Ministry/pdf/CompaniesIASsecondAmendment_21092018.pdf
v
The Companies (Registered Valuers and Valuation) Third Amendment Rules, 2018, Dt: 25.09.2018.
Vide the said amendment rule, the Ministry has amended the Companies (Registered Valuers and
Valuation) Rules, 2017 (Principal rules), in principal rules, in rule 11 it provided that persons who are
rendering valuation services under the act, on the date of commencement of these rules, may
continue to render valuation services without a certificate of registration under these rules upto 31st
January, 2019.
Further, in the conditions for recognition as a Registered valuers organisation, the period for
conversion of the said organisation as a Section 8 Company, is extended from One year to Two years,
from the date of commencement of the rules.
http://www.mca.gov.in/Ministry/pdf/CompaniesThirdAmendment_25092018.pdf
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NOTIFICATIONS
v
Notification for Designation of Special Courts, Dt: 05.09.2018.
Vide the said Notification, the Central Government has designated the below mentioned courts as
special courts for the purposes of providing speedy trial of offences punishable with imprisonment
of two years or more under the said Companies Act, 2013:
Sl.
No.

Name of the Court

Jurisdiction as Special
Courts

1.

Court of District and Sessions Judge at Kohima

State of Nagaland

2.

Court of District and Sessions Judge at Aizawl

State of Mizoram

3.

West Session Division, Yupia

State of Arunachal Pradesh

http://www.mca.gov.in/Ministry/pdf/CommencementNotification_06092018.pdf
v
Amendment to Schedule V, Dt:12.09.2018.
Vide the said Notification, the Ministry has made amendments to the contents as contained in
Part I and Part II of Schedule V of the Companies Act, 2013.
http://www.mca.gov.in/Ministry/pdf/SchecduleVCompAct_13092018.pdf
v
Commencement of provisions of the Companies (Amendment) Act, 2017, Dt 12.09.2018.
Vide the said notification, the Ministry has notified 12thSeptember, 2018 as the date on which,
the provisions of Section 66 to 70 of the Companies (Amendment) Act, 2017, amendment in
connection with the provisions relating to Appointment and Remuneration of Managerial
Personnel, shall come into force.
http://www.mca.gov.in/Ministry/pdf/commencementnoti_13092018.pdf
v
Commencement of provisions of the Companies (Amendment) Act, 2017, Dt 19.09.2018.
Vide the said notification, the Ministry has notified 19thSeptember, 2018 as the date on which,
the provisions of Section 37 of the Companies (Amendment) Act, 2017,amendment in connection
with the provisions relating to Corporate Social Responsibility, shall come into force.
http://www.mca.gov.in/Ministry/pdf/CompaniesAmendAct2017_19092018.pdf
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CIRCULARS
v
General Circular No. 07/2018, Dt. 06.09.2018 - Relaxation of additional fee and extension of last
date for filing Form BEN-2:
Vide the General Circular No.07/2018 the Ministry has clarified that E-form BEN-2 (Return of
Significant Beneficial Owners) can be filed within 30 days from the date of deployment of E-form
in MCA portal without additional fee. It is pertinent to note that the e-form BEN-2, is not yet
deployed in the MCA Portal.
http://www.mca.gov.in/Ministry/pdf/GeneralCircularNo.7_06082018.pdf
v
General Circular No. 08/2018, Dt. 10.09.2018 - Revision in Form No BEN-1 and Due Date for
Filing the Form BEN-1:
Upon the difficulties expressed by the stakeholders, in filing the Form BEN-1, the Ministry has
clarified that relevant e-form BEN-1 , would be revised, and also the due date for filing the said
form will also be revised, and notified.
http://www.mca.gov.in/Ministry/pdf/GCCircularBen_10092018.pdf
ORDERS
No Orders were issued during the month

These updates are contributed by CS D V K Phanindra of SBS and Company LLP, Chartered Accountants.
For any queries, please reach at phanindra@sbsandco.com
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GST
GST UPDATES FOR SEPTEMBER 2018
Contributed by Sukanya & Vetted by CA Manindar

CIRCULARS
1.

CLARIFICATION ON LAPSING OF ITC AS ON 31st JULY 2018 IN CASE OF FABRIC MANUFACTURERS:

In Fabric manufacturing, inputs like yarn, process chemicals, packing materials and other services are
subject to GST at varied rates from 5% to 18%. The finished fabrics are subject to GST at 5% which has
resulted into inverted tax structure i.e. tax paid on inputs is more than the tax payable on output. Section
54(3) has provided for refund of such excess input tax in these scenarios. However, Notification No.
5/2017-Central Tax dated 28.06.2017 was issued by Government to deny refund on 10 categories of
fabrics. This restriction was taken away through Notification No. 20/2018-Central Tax with effect from
01.08.2018.
In this regard, it is clarified that Section 54(3) permits refund of ITC availed on inputs alone under inverted
tax structure scenario. The excess input tax credit after paying the tax for the month of July, 2018 that is
attributable to inputs alone shall be lapsed out. The same shall be determined using the formula
prescribed in Rule 89(5) of CGST Rules, 2017. It is also clarified that no refund of ITC availed on input
services and capital goods can be claimed and need not be lapsed. It is further clarified that there no
restriction with respect to claim of refund of ITC accumulated because of exports i.e. Zero-rated supplies
in Notification 5/2017-Central Tax and accordingly ITC on Zero rated supplies shall not lapse.
{Circular No.56/30/2018-GST dated 24th August 2018}
2.

SCOPE OF PRINCIPAL-AGENT RELATIONSHIP IN THE CONTEXT OF SCHEDULE I OF THE CGST ACT:

Para 3 of schedule I of CGST Act, 2017 provides that any movement of goods between principal and agent
in situations where the agent undertakes to supply such goods on behalf of principal or receives the
goods on behalf of principal shall be deemed to be a supply even in the absence of consideration. It is
clarified that this concept of deemed supply is applicable only when the agent is wearing the
representative hat and is supplying or receiving goods on behalf of the principal. The key ingredient for
determining this sought of relationship under GST would be whether the invoice for the further supply of
goods on behalf of the principal is being issued by the agent or not. Where the invoice for further supply is
being issued by the agent in his name then, any provision of goods from the principal to the agent would
fall within the fold of the said entry. However, it may be noted that in cases where the invoice is issued by
the agent to the customer in the name of the principal, such agent shall not fall within the ambit of
Schedule I of the CGST Act. Similarly, where the goods being procured by the agent on behalf of the
principal are invoiced in the name of the agent then further provision of the said goods by the agent to the
principal would be covered by the said entry.
{Circular No. 57/31/2018-GST dated 4.09.2018}
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RECOVERY OF WRONGLY AVAILED CENVAT CREDIT OR TRANSITIONAL CREDIT:

CBIC vide Circular No. 42/16/2018-GST dated 13th April 2018 has clarified that arrears arising under
existing laws can be collected as central tax liability which shall be recorded in Part II of Electronic Liability
Register. As the said functionality to record the liability in Electronic Liability Register is presently not
available on GST Portal, it has been clarified now that as an alternative method, taxpayers may reverse
the wrongly availed CENVAT credit under the existing law and inadmissible transitional credit through
Table 4(B)(2) of GSTR-3B. The applicable interest and penalty shall apply on all such reversals which shall
be paid through entry in column 9 of Table 6.1 of GSTR-3B.
{Circular No. 58/32/2018-GST dated 04.09.2018}
4.

SIMPLIFICATION OF EXPORT REFUND PROCESS:

It has been clarified that there is no requirement to submit hard copy of inward invoices on which ITC was
availed and are reflected in GSTR-2A statement of exporter. Hard copy of invoices is required to be
submitted only in those cases where the said inward supplies are not reflected in GSTR-2A. Clarified that
proper officer should not insist for hard copy of invoices for all inward supplies.
It is clarified that in case where a deficiency memo is issued for a refund claim, then the entire claim is
required to be submitted afresh. In such cases where deficiency memo was issued but no fresh claim was
submitted, the claims submitted need not be processed and no show cause notices are required to be
issued in order to process these claims.
In terms Section 54(14) of the CGST Act, 2017 no refund shall be paid if the amount is less than Rs.1000/-.
It is clarified that Rs.1000/- is to be applied per each tax head separately and not cumulatively.
{Circular No. 59/33/2018-GST dated 4.09.2018}
5.

PROCEDURAL ASPECTS RELATING TO REFUNDS FILED BY CANTEEN STORES DEPARTMENT:

Canteen Stores Department(CSD) are entitled to claim refund of fifty percent of the central tax or
integrated tax or union territory tax paid on all inward supplies of goods for subsequent supply in such
stores. With a view to expediate the refund process, it has been clarified that refund is not for
accumulated input tax credit but is based on invoices of inward supplies of goods received by them. CSD
are required to make manual claims in GST RFD-10A on quarterly basis until the online utility is made
available on GST portal. It is also clarified that the officer may rely on GSTR-2A as an evidence of the
accountal of the supply made by the corresponding suppliers to the CSD in relation to which the refund
has been claimed.
{Circular No. 60/34/2018-GST dated 04.09.2018}
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6. E-WAY BILLS FOR STORING GOODS IN GODOWN OF TRNSPORTER:
The transporters engaged in transportation of textiles are also providing godown facilities for storage.
Transporters are facing difficulty in taking registration and maintain details of goods stored in their
godown and raise e-way bills for sending them to recipient. To avoid their registration, it has been
clarified that the consignee/ recipient taxpayer can declare such transporter’s godown as additional
place of business. In such cases, the transportation under the e-way bill issued by supplier shall
bedeemed to be concluded once the goods have reached the transporter’s godown (recipient taxpayer’
additional place of business). Hence, e-way bill validity in such cases will not be required to be extended.
{Circular No. 61/35/2018-GST dated 04.09.2018}
7.

CLARIFICATION ON TAX LIABILITY OF PRIORITY SECTOR LENDING CERTIFICATES (PSLC):

It is clarified that GST on PSLCs for the period 01.07.2017 to 27.05.2018 will be paid by seller bank on
forward charge basis and GST rate of 12% will be applicable on such supply.
{Circular No. 62/36/2018-GST dated 12.09.2018}
8.

CLARIFICATIONS REGARDING REFUND CLAIMS BY UIN ENTITIES:

It is clarified that UIN entities are eligible to claim refund of tax paid on inward supplies based on letter of
reciprocity issued by Ministry of External Officers (MEA). In several cases, it was served that refund claims
are filed on all inward supplies including those which are not eligible based on letter of reciprocity. UIN
entities are required to submit a Statement of Invoices along with hard copies. UIN entities are also
required to submit prior permission letter obtained from MEA at the time of filing application for refund
of GST paid on vehicles purchased by such entities. The requirement of mentioning UIN Number in the
invoices issued by suppliers to these entities has been waived for the period April 2018 to March 2018. It
is further clarified that personnel of UIN entities are not eligible to claim any refund.
{Circular No. 63/37/2018-GST dated 14.09.2018}
9.

MODIFICATION OF PROCEDURE FOR INTERCEPTION OF CONVEYANCE:

It has been clarified that Part B of the E way bill need to be filled to become a valid e way bill except where
transportation is within 50 Km within the same state or Union Territory. It is clarified that in case of a
consignment accompanied by invoice or any other specified document but not an e-way bill, proceedings
under section 129 of the CGST Act may be initiated. Further, clarified that in case of consignment
accompanied by invoice or any other specified document and an e-way bill, proceedings under section
129 cannot be initiated for minor lapses like spelling mistakes, errors in pincode, address, HSN etc. In such
cases, general penalty of Rs 1000/- per consignment can be imposed under section 125 of CGST Act, 2017
and the corresponding section of respective state SGST Act.
{Circular No. 64/38/2018-GST dated 14.09.2018}
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NOTIFICATIONS
10. AMENDMENTS IN CENTRAL GOODS AND SERVICES TAX RULES, 2017
In terms of Rule 22, the proper officer can cancel the registration of a registered person if no returns are
filed for a continuous period of six months or three consecutive tax periods in case of composition tax
payer. A show cause notice is required to be issued prior to cancellation which is to be replied within
seven working days. This rule is amended to provide that such taxpayers can furnish all the pending
returns and make full payment of tax dues along with applicable interest and late fee in lieu of reply to the
notice, then proper officer shall drop the proceedings and pass an order in FORM GST REG-20.
Rule 36(2) provides that ITC can be availed only if the document contains all the applicable particulars as
specified for Tax invoice, debit and credit notes as the case may be. This rule is now amended to provide
that ITC can be claimed based on a document even if it does not contain all the specified particulars but
contains particulars of amount charged, total value of goods or services or both, GSTIN of the supplier and
recipient and place of supply in case of inter-state supply.
Rule 55 provides in case of goods being transported in a semi or completely knocked down condition, the
supplier is required to raise an invoice at the time of dispatch of first consignment. All other consignments
can be moved on the basis of a delivery challan with certified copy of invoice. Now this rule is amended to
prescribe similar procedure even for goods transported in batches or lots.

Rule 89 provides for refund of accumulated ITC on account of zero-rated supplies. This rule prescribes the
formula as mentioned below to determine the ITC that is attributable to zero-rated supplies.
Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero-rated supply of services) x
Net ITC ÷Adjusted Total Turnover
In the said formula, the term ‘turnover of zero-rated supply of services’ (appearing in numerator) is defined
to include services for which money is received in advance and invoices are issued in current tax period and
services for which money is not received in advance, invoices are issued prior to or during current tax
period and money has received during the current tax period. On the other hand, the term in denominator
‘Adjusted Total Turnover’ was defined on accrual basis (invoice basis). Hence there was confusion in
arriving at ‘Adjusted Total Turnover’ whether to include the turnover of services export on invoice basis or
as per the numerator. It is clarified that the ‘Adjusted Total Turnover’ shall be arrived at by including
turnover of services export on the basis of numerator not on accrual basis (invoice basis).

Rule 138A prescribes the documents and devices to be carried by a person in charge of conveyance. This
rule is amended to provide that in case of imported goods, the person in charge of a conveyance shall also
carry a copy of the bill of entry filed by the importer of such goods and shall indicate the number and date
of the bill of entry in Part A of FORM GST EWB-01.
Annual Return form has been notified by including this form as annexure to the rules. Accordingly, Annual
return form in FORM GSTR-9 for registered persons other than ISD, TCS, TDS, Causal Taxable person and
non-resident taxable persons and FORM GSTR-9A for Composition Taxpayers have been notified.
{Notification no.39/2018 – Central Tax dated 04.09.2018}
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11. EXTENSION OF DUE DATE FOR FILING FORM GST ITC-04 UP TO 30TH SEPTEMBER 2018:
Under GST Laws, the Principal is required to declare the goods sent to or received from Job Worker on a
quarterly basis in Form GST ITC-04 by 25th of the month succeeding the quarter. However, since
implementation of GST, the due dates for fling this form for various quarters has been extended due to
inadequate preparedness of the GST Portal. In view of this reason, the requirement of filing this form for
the period July 2017 to June 2018 has been extended one more time up to 30th September 2018.
{Notification no.40/2018 – Central Tax dated 04.09.2018}
12. WAIVER OF LATE FEE IN FILING GSTR-3B, GSTR-4 AND GSTR-6 FOR CERTAIN SPECIFIED CASES:
The late fee payable for delay in filing GSTR-3B for the month of October 2017 has been waived off in all
cases where the return has been submitted in GST portal but not filed after the generation of ARN.
Further, in certain cases, the GST portal has erroneously calculated late fee with respect to filing of GSTR-4
(return to be filed by composition taxpayer) for the period October to December 2017. Such erroneous
charge of late fee has been waived off. Further, the late fee paid by input service distributors for filing
GSTR-6 for any tax period between 01st January 2018 to 23rd January 2018 has also been waived off.
{Notification no.41/2018 – Central Tax dated 04.09.2018}
13. EXTENSION OF TIME LIMIT TO FILE ITC-01 IN SPECIFIED CASE:
The registered person who has withdrawn from Composition Scheme is required to file FORM ITC-01
within 30 days to avail input tax credit on the closing stocks. If any registered person has withdrawn from
composition scheme in between 02.03.2018 and 31.03.2018, the time limit for filing the FORM ITC-01 for
the said persons has been extended till 03.10.2018 (i.e. 30 days from issue of Notification).
{Notification no.42/2018 – Central Tax dated 04.09.2018}
14. EXTENSION OF DUE DATE FOR FILING GSTR-1 BY TAXPAYERS HAVING TURNOVER UPTO 1.5 CR:
In case of registered persons having aggregate turnover of up to 1.5 Crores in the preceding financial year
or the current financial year, the due date for filing GSTR-1 has been extended in the following manner.

Quarter

Revised Due Date

July 2017 to September 2018

31-10-2018

October 2018 to December 2018

31-01-2019

January 2019 to March 2019

30-04-2019
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The due date for filing the GSTR-1 for the period July 2017 to September 2018 is notified as 15.11.2018 for
all the registered persons located in the state of Kerala, having place of business in Kodagu district in the
state of Karnataka and Mahe in the Union territory of Puducherry.
{Notification no.43/2018 – Central Tax dated 10.09.2018}
15. EXTENSION OF DUE DATE FOR FILING GSTR-1 BY TAXPAYERS HAVING TURNOVER UPTO 1.5 CR
In the said notification the due date for filing the GSTR-1 return has been extended for the registered
persons having aggregate turnover of more than 1.5 Crores in the preceding financial year or the current
financial year.
Period

Revised Due Date

July 2017 to September 2018

31-10-2018

October 2018

11-11-2018

November 2018

11-12-2018

December 2018

11-01-2019

January 2018

11-02-2019

February 2018

11-03-2019

March 2018

11-04-2019

{Notification no.44/2018 – Central Tax dated 10.09.2018}
16. TDS AND TCS PROVISIONS ARE NOTIFIED:
Section 51 of CGST Act, 2017 provides for obligation of Tax Deducted at Source (TDS) on Government
Departments and Agencies where the total value of supply under a contract exceeds two lakh and fifty
thousand rupees. Similarly, Section 52 of CGST Act, 2017 provides for obligation of Tax Collected at Source
(TCS) by e-Commerce Operator on the taxable supplies made through it. The provisions of TDS and TCS
are notified to be effective from 1st October,2018. The rate of TDS is provided in Section 51 as 2% while
the rate of TCS has been notified at 1%.
{Notifications 50/2018-CT, 51/2018-CT and 52/2018-CT dated 13.09.2018}
17. RECONCILIATION STATEMENT AND GST AUDIT REPORT IN FORM GSTR-9C IS NOTIFIED:
As per rule 80 of the CGST Rules,2017 every registered person whose aggregate turnover in excess of Rs 2
crores in a financial yearshall get the books audited under GST Law. Such persons are required to furnish a
reconciliation statement and auditors’ report in form GSTR-9C. The format of the reconciliation
statement is notified in the Forms of the CGST Rules, 2017.
{Notifications 49/2018-CT dated 13.09.2018}
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18. AMENDMENT OF CGST RULES, 2017 TO EXTEND THE DUE DATE FOR TRAN-01 FOR SPECIFIED
CASES:
A new sub-rule (1A) has been inserted in Rule 117 of CGST Rules, 2017 to empower the Government to
extend the due date for TRAN-1 for further period not beyond 31.03.2019 for those registered persons
who could not submit the said declaration by the due date on account of technical difficulties on the
portal and in respect of whom the Council has made a recommendation for such extension. Further, a
proviso has been inserted in sub-rule (4) of the said rule to provide that the registered persons filing the
declaration in GST Tran-01 as per the above-mentioned sub-rule (1A) are allowed to submit the
statement in GST TRAN-2 by 30th April 2019.
{Notification no.48/2018 – Central Tax dated 10.09.2018 read with Order No. 4/2018 – GST dated
17.09.2018}
19. EXPLAINATION TO EXPAND THE SCOPE OF GOVERNMENT ENTITY TO EXEMPT LONGTERM LEASES:
Entry 41 of Notification 12/2017-CT(R) exempts the GST payable on up front amount payable in respect of
long-term lease of thirty years, or more of industrial plots or plots for development of infrastructure by
the State Government Industrial Development Corporations or Undertakings or by any other entity
having 50 percent. or more ownership of Central Government, State Government, Union territory to the
industrial units or the developers in any industrial or financial business area.
Now an explanation inserted to clarify that Central Government, State Government or Union territory
shall be said to have 50 per cent. or more ownership in the entity directly or through an entity which is
wholly owned by the Central Government, State Government or Union territory
{Notification 23/2018-CT(R) and Notification 24/2018-IT(R) dated 20.09.2018}

This article is contributed by Sukanya, Intern of SBS and Company LLP. The author can be reached
at interns@sbsandco.com
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SATURDAY SESSIONS
Event

S.No.
1

Date

“Setting up of SEZ Unit”

Speaker

Venue

Sauchit

SBS - Hyd

Arun

SBS - Hyd

Deepthi

SBS - Hyd

P. Sai Varun

SBS - Hyd

Sukanya

SBS - Hyd

P.V. Harini

SBS - Hyd

Sarvani.S

SBS - Hyd

03/11/2018

2

Board Report and Disclosures requirements

3

Audit Documentation

4

ICDS V - Tangible fixed assets

5

Cross Charge under GST

10/11/2018

17/11/2018

6

Equalization levy ,under IT Act,1961

7

Standard on Internal Audit 1 and 2
24/11/2018

8

Panel Discussion On SBS Article

SESSION TIMINGS: 2:30 to 4:30 PM

Basic Definitions in Section 2 of FEMA 1999 by Lass Due Deligence Part - 2

Hotel Industry Audit_Audit of Front Office
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