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Dear Readers, 

Greetings for the season!

In this edition, we bring you to quite a few interesting articles. 

The article on Sabka Vishwas (Legacy Dispute Resolution) Scheme, 2019 deals with the entire scheme, the 
modus operandi, the reliefs available for declarant opting for the scheme. Apart from the said aspects, 
the article also deals on various range of issues which requires clarification from CBIC for better 
implementation of the scheme. I would urge all the clients to do an analysis on their current positions on 
litigation matters in indirect taxes and accordingly decide on the aspect of opting for the said scheme. 

The article on ‘Audit Committee – An Overview’ deals with the role, significance, purpose and global 
challenges faced by audit committees. 

The article on ‘Admissibility of Embezzlement Loss’ deals with allowance of loss arising from 
embezzlement fraud under the Income Tax laws. 

The presentation on ‘Code on Wages, 2019’ contributed by our associate Mr S V Ramachandra Rao, 
Managing Director, M/s HR Chambers Outsourcing Private Limited, gives the readers a detailed view on 
the important aspects of Code when compared with previous legislations. 

I hope that you will have good time reading this edition and please do share your feedback. I will also urge 
clients to mail us topics or issues on which you want us to deliberate in our future editions, so that we can 
contribute to the same. 

I am also glad to announce that we have launched our mobile app ‘SBS Connect’ on the eve of completion 
of 10 years. Now, Wiki and other resources can be accessed through ‘SBS Connect’. Please use ‘SBS 
Connect’ to stay connected with us. 

Thanking You, 

Suresh Babu S
Chairman &Managing Partner
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ADMISSIBILTY OF EMBEZZLEMENT LOSS

DIRECT TAXES
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The expression ‘embezzlement’ means theft or misappropriation of funds placed in one’s trust or 
belonging to one’s employer. This is one of the most regular financial fraud committed by the employees 
but does not gets reported usually for various reasons. The major source for this kind of financial fraud is 
lack of internal financial controls and proper audit checks. In this article, we are going to discuss about the 
admissibility of loss arising from embezzlement under the provisions of Income Tax Act, 1961 (for brevity 
referred as ‘IT Act’). 

Section 28 of IT Act deals with income chargeable to income tax under the head Profit and Gains from 
Business or Profession (for brevity ‘PGBP’). Section 28(i) states that the profits and gains of any business 
or profession which was carried on by the assessee at any time during the previous year is one of the 
streams of income which is chargeable under the head PGBP. 

The profits and gains which are referred in Section 28(i) are profits and gains which are to be understood 
in commercial sense. Section 29 of IT Act states that income referred to in Section 28 shall be computed in 
accordance with provisions contained in Section 30 to 43D. In other words, the profits and gains for the 
purposes of taxation must be computed in accordance with the provisions of Section 30 to 43D. 

Now, we have to examine, whether any of the provisions contained in Section 30 to Section 43D deal with 
allowance of loss from embezzlement to arrive at the income referred to in Section 28. 

Section 36 with certain specific deductions. There is no mention about loss arising from embezzlement in 
the said section. Section 37 provides that any expenditure (not being in nature of capital expenditure or 
personal expenses) laid out or expended wholly or exclusively for the business are allowed as deduction 
while computing the profits and gains. 

Since Section 37 states that expenditure must be laid out or expended, it deals with types of expenditure 
which are voluntarily expended by the assessee. In the case of loss arising from embezzlement, it cannot 
be said that, such expenditure was voluntarily expended by the assessee for the purposes of business and 
hence does not fit under Section 37. Hence, a question arises, whether the loss arising from 
embezzlement would be allowed as deduction, since there is no specific mention about the same in 
Section 30 to Section 43D. 

It is a settled legal position that the said expression profits and gains, must be understood in its 
commercial sense and there can be no computation of such profits and gains until the expenditure which 
is necessary for the purpose of earning the receipts is deduced therefrom. The tax laws cannot envisage 
every situation and create a provision for allowing or disallowing every expenditure or loss to determine 
profits and gains. Hence, such loss or expenditure where there is no positive disallowance should be 
deducted from the gross receipts, though it has not been specifically enumerated in Section 30 to Section 
43D, provided there is no express or implied prohibition there against. 
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1The Honourable Supreme Court in the matter of Badridas Daga  has stated that a claim when made for 
deduction for which there is no specific provision whether to say that it is admissible or inadmissible, will 
depend upon whether, having regard to accepted commercial practice and trading principles, it can be 
said to arise out of the carrying on the business and to be incidental to it. If that is established, then the 
claim for deduction shall be allowed, provided there is no prohibition against it, express or implied in the 
Act. 

On a combined reading of the above, it is evident that though a loss or expenditure is not specifically 
stated to be allowed, the same can be reduced to arrive at profits (which are understood as per 
commercial sense to offer such profits) for taxation. The said expenditure cannot be reduced from gross 
receipts in a situation, where there is an expression provision in IT Act not allowing the same. Now, we 
proceed to examine, whether there is any express or implied provision in the Act to disallow loss arising 
from embezzlement. 

Our examination of the provisions of the IT Act reveal that there is neither express nor implied provision 
which disallows the loss arising from embezzlement. Hence, such loss can be claimed as deduction, 
subject to the following tests  :

a. loss should be a real loss, not notional or fictious 
b. loss should be a loss on revenue account and not on capital account 
c. loss should be incidental to carrying on of the business 

If the above conditions are satisfied, then such loss should be allowed as deduction while computing the 
profits and gains as mentioned in Section 28(i). Let us examine, whether the conditions get satisfied in 
normal circumstances. 

loss should be a real loss, not notional or fictious:

The embezzlement has caused a real loss and the same is not a notional or fictious loss. 

loss should be a loss on revenue account and not on capital account:

There is no standard literature which deals which categorization of a loss into trading and capital loss. A 
loss based on the facts involved will be categorised as trading or capital loss. The general principal is that 
the loss arising on capital account is not allowed as deduction. Certain instances where the courts has 
held that the following were in nature of capital losses:

• advance given for commencement of new business as investment and becomes irrecoverable. 
• moneys advances to another firm to save it from financial collapse and are lost 
• loss of capital invested in subsidiary and allied concerns 

From the above, it can be inferred that the loss arising from embezzlement is not in the nature of capital 
loss and can be treated as trading loss.

2

11958 (4) TMI 2- Supreme Court 
2The tests are not laid in the IT Act. The same was established as a result of various judgements by various courts
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loss should be incidental to carrying on of the business:

The loss which is being claimed should be incidental to the business. Since the embezzlement loss has 
arisen due to the employment, the same without any iota of doubt can be stated that it is incidental to 

3carrying the business. The same has been clarified vide Circular 35D   by CBDT, wherein it was stated that 
loss arising from embezzlement is incidental to business. Further, the above has been affirmed in various 

4 5matters namely GG Dandekar Machine Works Limited , Haldyan Glass Limited   and Baanganga 
6

Jewellers  Hence, from the above understanding of the law, we are of the view that the loss arising from 
embezzlement can be claimed as deduction under Section 28(i) of the IT Act. 

The next question that would arise, in which year, such loss can be claimed as deduction, in the year when 
the fraud has been committed or in the year when it was unearthed by management or employer. Let us 
proceed to understand the same with the help of jurisprudence. 

The loss must be claimed in the year in which the embezzlement has been discovered. The same has been 
clarified vide Circular 35D (supra). The said circular places reliance on the decision of Honourable 

7Supreme Court in the matter of Associated Banking Corporation of India , wherein it was held that the 
loss must be deemed to have arisen only when the employer comes to know about it and realises that the 
amounts embezzled cannot be recovered. 

8Further, the same was reiterated by recent decision in the matter of J and K Bank Limited , the relevant 
para being reproduced for kind perusal:

In view of aforesaid enunciation of law, we hold that the expression detection and discovery have 
different and distinct connotations in law and the expression “discovery” has to be interpreted so as to 
mean that loss must be deemed to have arisen only when employer comes to know about it and realizes 
that the amount embezzled cannot be recovered and not merely from the date of acquiring knowledge 
in which that embezzlement has taken place. Accordingly, the first substantial question of law is 
answered in favour of the assessee and against the Revenue. On the same analogy, the second 
substantial question of law framed by this Court is answered by stating that loss by embezzlement 
being incidental to the banking business should be allowed as deduction in the year it is discovered and 
the expression “discovered” has to be read in the context of Circular dated 24.11.1965 issued by Central 
Board of Direct Taxes. Accordingly, the second substantial question of law is answered in favour of the 
assessee and against the Revenue.

3
Dated 24th Nov 1965

4
1993 (1) TMI 40 – Bombay High Court

52017 (11) TMI 1346 – ITAT Mumbai
6
2017 (10) TMI 1144 – ITAT Mumbai

71965 (56) ITR 1
82017 (9) TMI 318 – J&K High Court 

This article is contributed by  &CA Sri Harsha Vardhan  K Partners of SBS and Company LLP,
 Chartered Accountants. The authors can be reached at    & harsha@sbsandco.com 

CA Suresh Babu S 
suresh@sbsandco.com 
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  Contributed by CA  Sandeep Das  

AUDIT COMMITTEE - AN OVERVIEW 

AUDIT

5 | P a g e  

Audit committee, one of the key pillars of corporate governance and an important operating committee 
as the Board of Directors is responsible for audit and control functions, oversight of financial reporting, 
disclosure, regulatory compliance and risk management activities of an entity.

The committee focuses on integrity of financial reporting, selection of competent auditors, evaluates 
their independent functioning, adequacy of internal controls, efficacy of internal audit and 
compensation of the executives, wherever remuneration committee is non-existent.

Good corporate governance nurtures a system of transparent accountability. In the wake of various 
corporate scandals like Sahara, Satyam, Enron, both in India and around the globe, corporate governance 
gained its prominence with an eye of improving the financial scenario in the country by obtaining 
confidence of investors. The role of audit committee is very essential as it the way to ensure reliability on 
financial statements.

All publicly traded companies in the US, Canada, countries of the European Union and India, must have a 
qualified audit committee with independent external directors, and at least one qualifying as a financial 
expert.

As per section 177 of the Companies Act,2013 (2013 Act), the Board of Directors of every listed company 
and such other class or classes of companies, as may be prescribed, would need to constitute an Audit 
committee. Additionally, Rule 6 of the Companies (Meetings of Board and its Powers) Rule 2014, require 
Board of Directors of every listed Public Company and certain classes of companies should constitute 
Audit Committee and a nomination and remuneration committee.

Section 177 also provides that the members of the Audit Committee should elect a chairperson from 
amongst themselves who has the skills to understand financial statements. The auditor and the key 
managerial personnel should attend and participate at Audit committee meetings but would not have 
right to vote.

As per SEBI (Listing Obligations and Disclosures Requirements) Regulations,2015 listed entities are duly 
required to constitute an Audit Committee with a prescribed set of responsibilities. 

Institute of Chartered Accountants of India (ICAI) has issued its first edition of “Technical Guide on the 
functioning of Audit Committee and its Review Checklist”. The technical guide aims to provide 
comprehensive guidance on duties and role of Audit Committee for ensuring its effectiveness.
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Purpose of an Audit Committee 

The main purpose of establishing an Audit Committee is to provide a structured assistance to Board in 
discharging its duties towards it shareholders and other stakeholders.

?Ensuring integrity of reporting by examining and reviewing the financial statements
?Protect the interest of minority shareholders by reviewing related party transactions
?Evaluate Internal control systems over financial statements
?Performance of audit function i.e. external auditor and Internal auditor
?Ensure compliance with legal and regulatory requirements on matter of financial reporting, use 

application of funds borrowed or advance made by Company.
?Approve of payment to statutory auditors for any other services rendered by the statutory 

auditors.
?Significant adjustments made in the financial statements emerging out of audit findings

Significance of Audit committee

While the Audit Committee relies on the management for day-to-day running of the business operations, 
it has to oversee the overall management functioning, especially relating to the integrity of financial 
reporting, adoption of accounting policies and principles, appointment of external auditors, their 
performance and independent functioning, regulatory compliance, whistle blower mechanism and 
adequacy of internal control process.

In high-performing organizations, audit committees give oversight. Audit committees meet with the CEO 
and financial officers to audit and keep up viability of hierarchical controls and outer financial reporting. 
They frequently work in together with the finance committee, which is normally centered around inside 
reports, operational issues and financial methodology.

The audit committee should assume a comparably proactive role in the review and refresh of both 
programs. Establish and keep up productive anti-fraud programs.  With their experiences and skill in 
financial, legal, management and operational issues, audit committee members can assume a proactive 
job working with the Company’s leadership team and auditors in making and intermittently evaluating an 
organization-wide fraud prevention and recognition program and guaranteeing that investigations are 
embraced if fraud is revealed.

Improve the internal audit function. An organizational structure that has the internal audit team 
revealing specifically to the audit committee adds to the general respectability of the internal audit 
function. Review the annual internal audit plan to ensure its conformity with the objectives of the 
corporation. The plan shall include the audit scope, resources and budget necessary to implement it.

Direct the organization’s external audit. An audit committee meets with external auditors to screen their 
administrations and exercises to guarantee that autonomy is kept up between the external auditor and 
the organization’s management team. An audit committee also meets with external auditors to talk 
about their independent perceptions on management’s capacity to keep up strong internal controls, 
appropriate financial reporting and sound business practices.
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Evaluate and decide the non-audit work, assuming any, of the external auditor, and review occasionally 
the non-audit fees paid to the external auditor in connection to their importance to the total annual 
income of the external auditor and to the corporation’s general consultancy costs. The committee shall 
forbid any non-audit work that will conflict with his obligations as an external auditor or may pose a 
danger to his independence.

Monitor and evaluate the adequacy and sufficiency of the company’s internal control framework, 
including financial reporting control and information technology security.

Review the quarterly, half-year and annual financial statements before their accommodation to the 
Board Coordinate, monitor and encourage compliance with laws, rules and regulations.

Composition and meeting of Audit Committee

The committee should consist of minimum three directors and two thirds of whom should be 
independent directors. All members should be financially literate and at least one member should have 
accounting or related financial management expertise. The Chair of an Audit Committee would be an 
independent director and he / she should be present at the annual general meeting. Audit committee 
shall meet as many number of times as the situation warrant provided under no circumstances the 
number of meetings would be less than four in a year and the time lapse between two meetings should 
not be more than 120 days. If required an Audit Committee may request the presence of the auditor, any 
executive of the company, or any outside expert on matter concerning it.   

Written Charter

The charter would predetermine the skill set and specialized experience, the Audit Committee members 
should mandatorily possess to achieve its goals. The charter should include detailed role detailed role, 
responsibilities and duties of an Audit committee. It should specify the frequency of meetings, the nature 
and frequency of communications with the organisation senior managers and auditors as well. It should 
record the various powers and authorities a committee must possess, independent of the Organisation 
senior management. Board of directors and the management should evaluate the performance of Audit 
Committee. 

Key challenges - Audit Committee 

Culture: Critical to the success of every global company is establishing a strict set of global values around 
compliance, safety and how the organisation handles people. Key to meeting cultural challenges are the 
tone at the top for foreign operation.

Required skill in finance:  Success in the finance department requires right team, supported by   finance 
controller, Internal audit and Treasury functions. Quality of financial reporting begins with the CFO.

Legal and regulatory compliances: A critical role for a global audit committee is to help ensure that 
company ethics and compliance programs keep pace with globalization, technology, and new business 
models. The risk of fraud and corruption soar when companies move quickly to capitalize the 
opportunities in new markets, leverage new technologies and data and engage with more vendors.
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Measures to enhance effectiveness of Audit Committee in today’s business scenario:

?Have a position description for, and assess the performance of, the audit committee chairs
?Audit committee members must understand the rationale for management’s choices and the 

implications for financial manipulation, rigorously question management on all major 
assumptions, estimates, forecast and valuations

?Ensure that audit committee independence is real as well as perceived
?Recruit, orient, educate and retire your audit committee members carefully
?Audit committee to be well-constituted with competent business professionals as its members, 

who are financially savvy and have requisite qualifications
?Have proper reporting relationships between management and the audit committee
? Have effective risk management oversight by the audit committee
?Have a strong internal audit function reporting directly to the audit committee
?Regularly assess the effectiveness and contribution of the audit committee
?Private meetings between the Chair and Audit Partner regularly to create a bond between them 

and confidence in each other’s support
?A well-structured and fair compensation package for the members
?The audit committee meetings to be held at least a day before the board meeting, to allow for 

enough time to deliberate and discuss key issues

Conclusion 

The committee’s effectiveness will be impaired if any member is perceived as not clearly independent of 
management. In such a scenario it is for the committee chair to communicate effectively that the 
committee wants an efficient audit and expects financial statements that are true and fair. Committee job 
is to assess that the audit team has the competence to evaluate management assumptions and complex 
business practices. The Chair is the key person in the committee, and he /she plays very vital role for the 
efficacy of the audit committee which alone ensure an effective audit.
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This article is contributed by CA Sandeep Das, Partner of SBS and Company LLP, Chartered Accountants. 
The author can be reached at sandeepd@sbsandco.com
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PRACTIAL NOTE ON LEGACY DISPUTE RESOLUTION SCHEME

INDIRECT TAXES
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Background

1
1. Years of pending litigation in various IDE  has become a huge burden to the Central Government, 

assessee and tax positions involved therein. As per the Economic Survey Report of 2019, the cases 
2 3pending with CESTAT  , High Courts and Supreme Court as on 31.03.2017 are 1,00,425  . Apart from 

the burden on the eco-system, such huge pending litigation also effects the foreign investment, since 
lack of tax certainty has a significant effect on foreign investment.

2. The Honorable Finance Minister during her maiden budget speech has mentioned that more than 
Rs. 3.75 lakh crores were blocked in litigations under IDE. Certainly, pending litigation of the 
erstwhile regime has become also become baggage for Central Government and assessees which 
has to be offloaded to concentrate on the new legislation and way forward. 

3. In order to unload the burden of huge pending litigation and to 
liquidate the amounts blocked in litigation, Sabka Vishwas 
(Legacy Dispute Resolution) Scheme, 2019 is introduced in 
Finance (No.2) Act, 2019. The objective of the scheme is twofold. 
One is dispute resolution by liquidating a portion of the amounts 
blocked in litigations and the other one is amnesty where an 
opportunity is given to taxpayers to voluntarily disclose and 
discharge their actual tax liability. This paper broadly summarizes 
the scheme, the clarifications provided so far and highlights 
some of the important questions which are to be answered for 
effective implementation of the scheme. At the end of the paper, 
we also share the modus operandi which has to be adopted to 
choose among the normal route of litigation or the scheme.  

• Around 1,00,425 cases are 
p e n d i n g  i n  I n d i re c t  Tax  
Enactments before CESTAT, 
High Courts and Supreme 
Court.

• FM announced that Rs. 3.75 
lakh crores is blocked in 
litigation.

• The scheme is announced with 
objective of unloading pending 
litigation and to liquidate 
amounts blocked in litigation.

1 Indirect Tax Enactments 
2 Customs, Excise and Service Tax Appellate Tribunal

 3
Out of these, 83,338 are pending before CESTAT, 14,141 are before High Courts and 2,946 are pending

 before Supreme Court.
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Indirect Tax Enactments

44. In terms of section 122  , the scheme is applicable to demands pertaining to Central Excise, Service 
Tax and the rules made thereunder. In addition, the scheme is applicable to demands by way of 
various cesses including Education Cess, Secondary Higher Education Cess, Swacch Bharat Cess, 
Krishi Kalyan Cess as listed in Annexure.In addition, the Central Government has been conferred with 
the power to make the scheme applicable to any other Act by notifying the same. No such 
notification has been given so far to make the scheme applicable to any other Act which is not 
specified in Section 122.

1.1 The scheme is not applicable to the following duties and taxes pertaining to:

i. Duties of Customs payable under Customs Act, 1962 and Customs Tariff Act, 1975
ii. Duties of Customs payable under the Special Economic Zone Act, 2005

5iii. Taxes payable under GST   laws
iv. Taxes payable under the Central Sales Tax Act, 1957

ISSUES

6
Whether the scheme is applicable to demands pertaining to VCES   disputes?

The possible VCES dispute could be the show cause notices received for rejection of benefit under the 
scheme which is pending before appellate forums. The dues covered by VCES disputes are arising out of 
chapter V of Finance Act, 1994. Hence, the said matters which were arising out of VCES scheme and 
pending at various stages can be applied under the current scheme. We also garner support from the 
provisions of Section 111 (3) of Finance Act, 2013 (vide which VCES was implemented), wherein it was 
stated that a show cause notice issued under the VCES was deemed to be a show cause notice issued 
under section 73 and section 73A of the Finance Act, 1994. 

Further, there is no specific exclusion to these dues under the present scheme like it exists for persons 
who have filed application before settlement commission. Hence, we are of the view, that even though a 
matter which pertains to VCES is normally eligible under the current scheme. However, a case to case 
analysis must be made before arriving at the conclusion. CBIC should also clarify as to whether a notice 
issued rejecting the benefit of VCES is eligible for filing declaration under the current scheme, for 
certainty in this matter.  
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All the sections referred as part of the scheme are of Finance (No.2) Act, 2019 and accordingly reference to any 

section in this paper would mean a reference to section in Finance (No.2) Act, 2019. 
5
Goods & Services Tax 

6VCES – Voluntary Compliance Encouragement Scheme was rolled out by Central Government to give an 
opportunity to assessees who have not paid service tax dues pertaining to the period 1st October 2007 to 31st 
December 2012. The benefit under the scheme was immunity from interest, penalty and prosecution. The 
Commissioner was empowered to issue notice, if he believes that the declarant has made a substantially false 
declaration under the said scheme. 
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Eligibility

5. In terms of section 125, all persons are entitled to make a declaration under scheme except those 
mentioned as under:
a. who has filed an appeal before appellate forum and such appeal has been finally heard on o r  

before 30.06.2019;
b. who has been convicted for any offence punishable under IDE for matter for which he intends to 

make declaration;
c. who have been issued a show cause notice and final hearing taken place on or before 

30.06.2019;
d. who has been issued a show cause notice for refund or erroneous refund;
e. who has been subjected to an enquiry/investigation/audit and amount of duty was not 

quantified as on 30.06.2019;
f. A person making a voluntary disclosure:

a. after being subjected to an enquiry, investigation or audit.
b. having filed the return under indirect tax enactment, wherein, he has indicated the amount 

of duty as payable but has not paid it.
g. who has filed an application before the settlement commission for the settlement of a case;
h. who is seeking to make a declaration of petroleum and tobacco products covered under Fourth 

Schedule to Central Excise Tariff Act, 1994.

ISSUES

Can the Declaration be filed on selected matters? 

Sometimes, the show cause notice or the pending appeal involves multiple matters on which duty would 
be demanded. It is clarified that a declarant cannot opt to avail benefit of the scheme in respect of 
selected matters. The declarant has to file a declaration for all matters concerning duty liability covered 
under the show cause notice.  

The manner in which the tax dues are to be arrived in terms of section 123 and the relief specified in 
section 124 indicates that the scheme is required to have opted for all matters covered by Lis. 
Accordingly, the clarification given would equally apply to more than one matter covered by appeal or 
enquiry, investigation or audit proceedings as the case may be.   

What is the meaning and scope of the term ‘finally heard’ for dis-entitlement to the scheme? 

In terms of section 125(a) &(c), with respect to an appeal pending before an appellate forum or a show 
cause notice, the taxpayer is not entitled to file the declaration under the scheme if the final hearing has 
taken place on or before 30.06.2019. The hearings of adjudication or appellate proceedings are typically 
rescheduled even after the final hearing due to new bench, change in officer or any other reason. It is 
clarified that this restriction will apply to only those cases, where the relevant forum has heard the 
matter finally as on 30.06.2019. This implies that in any case where the matter was heard satisfactorily 
before 30.06.2019 but an additional hearing opportunity is required to be given subsequently due to 
reasons like change in new bench, change in officer etc., it can be concluded that the matter was not 
finally heard and therefore, the taxpayer becomes eligible for declaration under the scheme. 
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Tax Relief and Other Benefits

6. The declarant under the scheme is entitled to relief from payment of the specified percentage of the 
tax dues. This implies that the balance percentage of tax dues are required to be paid. The details of 
relief available from tax dues are tabulated as under:

                    

Situation

7Tax Relief   (= not required to be paid) 

Tax Dues < 50 lakhs Tax Dues > 50 lakhs

Appeal pending before Appellate Forum 70% 50%

8SCN   for Tax 70% 50%

SCN only for penalty and late fee 100% 100%

9
Enquiry, Investigation or Audit  70% 50%

Amount in Arrears 60% 40%

1011 Voluntary Disclosure  0% 0%

• The scheme can be opted if person making declaration was not declared as ineligible.
• Persons whose appeals, SCNs are finally heard on or before 30.06.2019, persons who 

are subjected to audit, inquiry, investigation but demands not quantified as on before 
30.06.2019 are  ineligible for the scheme.

• Person subjected to inquiry, investigation, audit or declared tax liability in returns are 
ineligible to make declaration by way of voluntary disclosure.

• Person convicted, filed application before settlement commission or dealing with 
petroleum and tobacco products covered under IV Schedule  

7
For example, a matter involving INR 40 lakhs is pending before CESTAT, then declarant is eligible for 70% 

relief (that is discount), if he pays 30%. This implies that if the tax payer pays Rs 12 lakhs, the balance 70% 
i.e. 28 lakhs need not be paid as relief under the scheme. 
 8Show Cause Notice
9
 Where amounts are quantified – more about this -  read here
10
 Certain Instances of voluntary disclosure are not eligible – more about this  - read here
11 Declarant shall be eligible for additional benefits like interest, penalty and prosecution 
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7. In addition to the tax relief, the declarant is also eligible for the following benefits as enumerated in 
Section 129:
I. is not required to pay interest, the penalty with respect to the matter and time period covered 

by the declaration.
ii. shall not be prosecuted with respect to matter and time period covered by the declaration.
iii. The matter and period covered by such declaration shall not be re-opened in any other 

proceeding.

8. However, show cause notice can be issued with respect to the same matter for subsequent period 
i.e. other than the period covered by the declaration or for different mater for same time period i.e. 
time period covered by declaration but for a different matter.  

9. Thus, no proceedings can be initiated or re-opened with respect to the tax dues covered by the 
declaration. However, the only exception is the case of voluntary disclosure. Where a material 
particular relating to voluntary disclosure is found to be false, then proceedings shall be initiated 
within one year from the date of issue of discharge certificate, as if the declaration has never been 
filed.

10. The amount of pre-deposit made at any stage of appellate proceedings, any deposit made during 
enquiry, investigation or deposit shall be deducted from the amount of tax payable as per the 
declaration under the scheme. In a case where such amount paid is in excess of tax payable under as 
per the declaration under the scheme, then declarant shall not be eligible for a refund of such excess 
paid amount.

                    

Tax Dues

11. In terms of section 124, the relief specified under 
the scheme is with respect to the ‘tax dues’. The 
meaning and scope of the term ‘tax dues’ is 
provided under section 123. As per the said 
section, the tax dues are set out based on different 
types of scenarios:

• Relief is also available against interest and penalty on 
tax dues declared under the scheme.

• SCN can be issued for same matter for different tax 
period or for different matter for same tax period.

• In case of voluntary disclosure, where any material 
particulars relating to declaration is found to be false, 
the declarant can be proceeded within a year time as if 
noeclaration is made.

• Taxes paid during the proceedings or pre-deposit are 
eligible for set-off against the tax dues payable.

• Payments already made through CENVAT Credit are 
eligible for set-off.
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Scenario Description of Tax Dues

Whether a single appeal is arising out of an order and is 
pending as on 30.06.2019, the amount of duty being disputed 
in the said appeal is considered as tax dues.

Whether appeals are filed by both taxpayer and Revenue 
against an order and are pending as on 30.06.2019, the total 
amount of duty being disputed by taxpayer and Revenue in 
their respective appeals.

Pending Appeal

A show cause notice issued has been received on or before 
30.06.2019, the amount of duty stated to be payable in the 
said notice. 

In case the notice is served to more than one person making 
them liable to the duty amount jointly and severally, then 
entire amount indicated in the said notice shall be considered 
as tax dues by the taxpayer making a declaration under the 
scheme.

Adjudication Stage

Where an enquiry, audit or investigation is pending and the 
amount of duty payable is quantified on or before 30.06.2019, 
such quantified amount.

Enquiry, Investigation or Audit

The amount of arrears payable by the taxpayer.Amount in Arrears

Tax amount voluntarily declared by the taxpayerVoluntary Disclosure

12. On a combined reading of section 123 and 125 and clarifications given by CBIC, there are no major 
interpretational challenges which exist for pending appeal and adjudication stage. Certain minor 
interpretation challenges do exist (dealt separately in this paper) and it would be appropriate if CBIC 
would come up with more circulars clarifying the issues to make the scheme successful. 

13. Hence, let us focus on the interpretational challenges that exist for ‘enquiry, investigation or audit’, 
‘amount in arrears’ and ‘voluntary disclosure’ when read in combination with Section 125 and 
others. 

Enquiry, Investigation or Audit

14. In view of the above-specified dis-entitlements under the scheme with respect to enquiry, 
investigation or audit, it would be impertinent to understand the meaning and scope of these terms. 
The term ‘audit’ has been defined under section 121(1)(g) to mean any scrutiny, verification and 
checks carried out under the IDE, other than an enquiry or investigation, and will commence when a 
written intimation from the central excise officer regarding conducting of the audit is received. Thus, 
a taxpayer is said to be subjected to proceedings under audit when he has received a written 
intimation in this regard. 
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15. The term ‘enquiry or investigation’ has been defined in section 121(1)(m) to include the search of 
premises, issuance of summons, requiring the production of accounts, documents or other 
evidence, recording of statements. Thus, a taxpayer is said to be subject to these proceedings when 
he was in receipt of communications in this regard. However, CBIC vide Para 2(vi) of Circular 1072  
has stated that in cases, where documents like balance sheet, profit and loss account etc. are called 
for by department by virtue of authority under Section 14 of Central Excise Act, the designated 
committee shall take a view on merit, taking into account the facts and circumstances of each case as 
to whether such assessee is eligible or ineligible to make declaration under the scheme. 

16. As discussed above, in terms of section 125(1)(e), a taxpayer is disentitled to make a declaration 
under the scheme when he was subjected to an enquiry, investigation or audit and the demands are 
not quantified as on 30.06.2019. Similarly, in terms of section 125(1)(f), a taxpayer is disentitled to 
make a voluntary disclosure under the scheme if he was subjected to an enquiry, investigation or 
audit. In simpler words, if an enquiry, investigation or audit has been concluded, wherein the 
amounts involved are quantified as on 30.06.2019, then the declarant is eligible to opt for the relief 
under the scheme. In case, if the amounts are not quantified, then the declarant is not eligible for 
opting for the relief under the scheme even under the category of voluntary disclosure also.  

Meaning and Scope of ‘Quantified’

17. In case of taxpayer subjected to enquiry, investigation or audit then he would be eligible to make a 
declaration under the scheme only when the demands are quantified on or before 30.06.2019. 
Therefore, it is very important to understand the meaning and scope of the term ‘quantified’. 

18. The expression ‘quantified’ has been defined under section 121(1)(r) to mean a written 
communication of the amount of duty payable under the indirect tax enactment. This will generally 
imply the communication shared by officers mentioning the amount of duty payable along with 
interest and penalties. Further, vide para 10(g) of the Circular 1071, it has been clarified that such 
written communicated will include a letter intimating duty demand or duty liability admitted by the 
taxpayer during enquiry, investigation or audit or audit report. Hence, instances, where tax liability 
was agreed by tax payer during the course of summons, will fall under the ambit of ‘quantified’ and if 
done prior to 30.06.2019, stands eligible under the scheme. 

ISSUES

Can a taxpayer voluntarily declare tax dues pertaining to a period other than that covered by audit, 
enquiry or investigation?

Let us take an example that a taxpayer has been issued a notice for audit for the period 01.04.2015 to 
30.06.2017. Can this taxpayer be entitled to declare tax dues pertaining to a period upto 31.03.2015? 
Section 125(1)(f) imposes a restriction that a person shall not be eligible to make voluntary disclosure 
after being subjected to audit. On a plain reading of the restriction, it implies that the person is disentitled 
to make voluntary declaration of tax dues irrespective of the fact whether they pertain to a period other 
than the period for which audit has been undertaken. 
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Para 10(b) of the Circular 1071 has clarified that the exceptions specified under section 125(1) are not 
with respect to the person but with respect to the dispute/case involved. The said para was dealing with a 
situation, whether a person who has a pending notice for refund matter and another notice pertaining to 
tax dues, is ineligible from the scheme qua matter pertaining tax dues, since the provisions of Section 
125(1)(d) specifically makes persons with refund matters as ineligible. Para 10(b) clarified that ineligibility 
is qua matter and not person and stated that such clarification equally holds good for other instances in 
Section 125 (1) (a), (b), (c), (e) and (g). 

Even though, the instance of ‘enquiry, audit or investigation’ which falls under (f) is not specifically 
covered in the Circular, in our opinion, the same rationale holds good. Hence, an enquiry, audit or 
investigation which has been initiated, the period which gets mentioned becomes ineligible and for other 
period, a declaration can be filed as voluntary disclosure. 

Can a taxpayer be eligible to make a declaration if demand quantified on or before 30.06.2019 was 
modified subsequently due to any reason?

Upon plain reading of the definition of ‘quantified’, it only provides for quantification of demand and 
nothing more.  To better understand such expression, a reading of FAQ 59 is needed. FAQ 59 deals with a 
situation where the amount quantified under an enquiry, investigation or audit on or before 30.06.2019 
gets modified subsequently due to any reason. The question is, whether still such tax payer is eligible for 
making declaration under the scheme? The response of CBIC was that only such cases of enquiry, 
investigation or audit are covered under the scheme where the duty/tax demanded has been worked out 
on or before 30.06.2019 but SCN has not been issued. 

Hence, only such instances where the final amounts payable by tax payer are worked out (quantified) on 
or before 30.06.2019 are only covered. In our opinion, any changes to amounts which were already 
quantified is not possible, if the declarant wishes to pay tax on the amended amount. However, the 
declarant can still opt for the scheme in respect of the amounts which appear as quantified by the tax 
authorities. 

For example, an audit has been concluded and an audit note is issued stating that tax payer is required to 
pay an amount of INR 45 lakhs. The date of audit note is 25.06.2019. The tax payer makes a reply dated 
29.06.2019 stating that the amount is not INR 45 lakhs but the liability would be INR 40 lakhs for 
whatsoever reason. The audit party accepts the plea of the tax payer on 15.07.19 and states the liability to 
be INR 42 lakhs. 

In the above situation, the tax payer cannot file a declaration for INR 42 lakhs and can only file a 
declaration for INR 45 lakhs. Assume that the audit party has accepted and worked out the amount of INR 
42 lakhs on 30.06.2019. In such instance, the amount of INR 42 lakhs gets quantified on or before 
30.06.2019 and accordingly declaration can be filed for INR 42 lakhs instead of earlier demand of INR 45 
lakhs. 

Hence, declaration based on subsequent modification to the quantified amounts might put the declarant 
under risk stating that the audit is on-going as on 30.06.2019 and accordingly make his application 
ineligible. At the same time, a unilateral amendment post 30.06.2019 by the tax authorities should not 
make the declarant ineligible by placing reliance on FAQ 59. 
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Whether a person is subjected to a roving enquiry or summons of routine nature would still be 
considered as subjected to enquiry or investigation to obtain disqualification under the scheme?

Many times, the taxpayers are subjected to certain correspondences of roving nature. Sometimes, the 
summons is also issued in such routine manner. Once the information sought to has been produced, 
there may not be further findings by the officer concerned. At the same time, the proceedings may not 
have been concluded by way of written correspondence. This could even happen for audits as well where 
the officers may not turn up for audit after the service of the notice intimating the intention to conduct 
the audit. Can a stand be taken in those cases that enquiry, investigation or audit are said to have 
completed and accordingly eligible for the credit? 

Going by the strict interpretation of the definition of ‘Audit’ and ‘Enquiry or Investigation’, the said 
proceedings would also be considered for disqualification to make a voluntary disclosure. However, the 
said proceedings may not be maneuvering to any findings of revenue leakage. In order to upkeep the 
objective of the scheme, such persons should not be prevented from making voluntary disclosure. This is 
also supported by Para 2(vi) of Circular 1072 explained supra. Hence, the declarant with all the relevant 
facts and circumstances has to make a declaration and the designated committee may take a decision on 
the basis of merits involved. 

An enquiry, audit or investigation has commenced post announcement of the scheme, let us say on 
10th July 17. In that situation, whether the assessee can make declaration under the scheme? In other 
words, what is mentioned vide Section 125(1)(f)(a) is only for instances where the audit, enquiry or 
investigation has already initiated prior and ongoing as on 30.06.2019 or even a fresh instance which 
has been started post 30.06.2019?

Let us take an example that a person has not discharged his full liability under excise or service tax. After 
the scheme was announced on 05.07.2019, he has decided to declare the tax liability voluntarily under 
the scheme and pay the same to obtain relief from interest and penalty. On 20.07.2019, he has received a 
communication from the Audit Division of Service Tax Department for the conduct of audit. In such a 
situation, the issue involved is whether the person can make declaration under the scheme for voluntary 
payment of tax dues or is he prevented by reason of initiation of audit, enquiry or investigation post 
30.06.2019. 

In our opinion, the tax payer is not prevented from making any declaration if the audit, enquiry or 
investigation has been initiated post 30.06.2019. This would be a better interpretation since the right 
constituted by the scheme cannot be taken away by a letter issued by tax authorities. 

Any other interpretation would create two different class of defaulters for the purpose of benefit 
conferred under the scheme. One who has not subject to such proceedings before filing declaration 
would be entitled to the amnesty benefit under the scheme while the other category who received 
notices for such proceedings would be initially entitled to the benefit of the scheme but acquires 
disqualification as soon as such notices are received. 

Recently, the Telangana High Court, in the context of VCES scheme, in the case of Crescent EPC Projects & 
Technological Services Limited vs. UOI, vide para 17 & 18 has held as under;

                                        

P
ractial N

o
te

 o
n

 Le
gacy D

isp
u

te
 R

e
so

lu
tio

n
 Sch

e
m

e



 

SBS Wiki  www.sbsandco.com/wiki 

18 | P a g e  

                                        

“17. It is an irony of law that Schemes such as VCES, VDS (Voluntary Disclosure Scheme) or Composition 
Scheme, are intended for the benefit of defaulters. Therefore, while interpreting the provisions of such 
Schemes, the Court cannot adopt such an interpretation which will create two different classes of 
defaulters, greater and smaller or chronic and ordinary.

Therefore, all that is required to be done in cases of this nature is to see the object sought to be achieved by 
such schemes, without violating the express language employed in the Scheme”

Therefore, in view of the above decision of Telangana High Court, in case of schemes meant for defaulters, 
any interpretation to create two different class of defaulters shall be avoided. In the present case, as on 
the date of announcement of the scheme taxpayers who are not subject to inquiry, investigation or audit 
proceedings would be entitled to voluntary disclosure under the scheme. If few of them are served with 
notices for inquiry, investigation or audit, at a later point of time, if they are held to be ineligible, such 
interpretation clearly creates two different class of defaulters in an arbitrary manner in so far as the 
eligibility under voluntary disclosure is concerned. 

Amount in Arrears

19. The phrase ‘amount in arrears’ has been defined in section 121(c) and accordingly, it means an 
amount of duty which is recoverable as arrears under the indirect tax enactment on account of the 
following:
• no appeal having been filed by the declarant against an order or an order in appeal before the 

expiry of the period of time for filing an appeal.
• An order in appeal relating to declarant attained finality.
• the declarant having filed a return under the indirect tax enactment on or before the 

30.06.2019, wherein he has admitted a tax liability but not paid it

20. There are multiple issues which arise from the above definition. CBIC has to come up with more 
clarifications on the above definition and instances which would fall under the ambit of ‘amount in 
arrears. We would like to take up some issues hereunder. 

Amount in Arrears v Voluntary Disclosure

21. The third limb of definition of ‘amount in arrears’ deals with instance where the declarant having 
filed a return under the indirect tax enactment on or before 30.06.2019, wherein he has admitted a 
tax liability but not paid it. On the other hand, Section 125(1)(f)(ii) makes ineligible a person who 
makes voluntary disclosure who having filed a return under the indirect tax enactment, wherein he 
has indicated an amount of duty as payable but has not paid it. 

22. On a close reading of both the instances, there is no significant difference between instance covered 
in amount in arrears and voluntary disclosure when it deals with filing of returns and admission of tax 
liability thereof. In other words, what is stated to be covered under amount in arrears comes as 
ineligible instance to file declaration under the scheme vide voluntary disclosure. There is an 
apparent contradiction. 
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23. Let us take an example to understand the contradiction. Assume a tax payer has filed service tax 
returns for period April 16 to September 16 admitting that there is a liability of INR 57 lakhs but has 
not paid it. The tax payer is contemplating to file a declaration under the scheme. When he sees the 
definition of ‘amount in arrears’, the said instance finds mention therein since he has filed return and 
admitted his liability and accordingly, he is eligible for tax relief of 40%. However, when he reads 
persons who are not eligible for filing declaration under voluntary disclosure, there also he finds the 
mention of the said instance, which states that tax payer who has filed return indicating an amount as 
payable but not paid it.In such a situation, how to reconcile this apparent contradiction? 

24. In our opinion, the ‘amount in arrears’ has to be interpreted as instances where the tax authorities 
have initiated recovery proceedings, basis the language used in the definition of expression ‘amount 
in arrears’. The said definition states that ‘amount in arrears’ means the amount of duty which is 
recoverable as arrears of duty on account of..’. 

25. Hence, if the taxpayer is served with a notice stating that returns were filed admitting tax liability and 
if not paid within stipulated time, they become recoverable as arrears, then such notice alone should 
be treated as ‘amount in arrears. In all other instance, the same would fit under voluntary 
disclosures. If this rationale is not brought in, there would be no difference between voluntary 
disclosure and amount in arrears, which has different consequences altogether. However, FAQ 13 
released by CBIC brushes away that there is no apparent contradiction between the two instances 
and accordingly stated that such amounts can be declared under amount in arrears. In our opinion, 
the said clarification requires re-consideration. 

Time limit for Appeal has not exhausted by 30.06.2019

26. With respect to order and order-in-appeal, let us examine the cases which are covered and not 
covered by amount-in-arrears. In order to come within the ambit of the amount in arrears, no appeal 
should have been filed against the order or order-in-original before the expiry of the period of time 
for filing the appeal. To put this in another way, an amount demanded by an order or order-in-appeal 
will become amount in arrears if no appeal has been filed and the time limit to file an appeal has 
expired.

27. This implies that in a case where time limit to file an appeal has not lapsed, then the amount covered 
by the order or order-in-appeal will not come under the ambit of the amount in arrears. Further, only 
amounts pertaining to appeals and show cause notices pending for disposal as on 30.06.2019 would 
be considered as eligible for relief. In other words, a matter on which an order has been passed on or 
before 30.06.2019 but the time limit for filing appeal has not been exhausted by the said date, does 
not find place either under amount in arrears or pending matters as on 30.06.2019. 

28. In our opinion, such cases where the time limit for filing an appeal has not exhausted by 30.06.2019 
would fit under the pending matters that is under Section 124(1)(a) instead of amount in arrears 
under Section 124(1)(c). The rationale we think is that matter which can be appealable because the 
time limit has not exhausted by 30.06.2019 would better fit under pending matter than the amount 
in arrears. 
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13
29. Circular 1072 vide Para 2(viii)  has clarified that if the tax payer does not want to file an appeal even 

though the time period for filing appeal is not exhausted, he can file a declaration under the scheme 
subject to a condition that he submits a binding declaration that he shall not prefer an appeal. Even 
though the said para deals with ‘amounts in arrears’, there is no absolute clarification that such an 
instance will fall under ‘amount in arrears’, since the language used suggests that tax payer can file a 
declaration under the scheme but not specific as to under which category/instance. 

30. Hence, our understanding would be that such an instance where tax payer has time as on 30.06.2019 
to file an appeal, such matter can be filed declaration under the pending matters instead of amount 
in arrears. If such a matter is classified as ‘amount in arrears’, it would be injustice to the tax payer, 
since the tax relief under the ‘amount in arrears’ is lower when compared with relief under pending 
matters. 

31. Let us understand the above with an example. A tax payer was finally heard in May 2019 and an order 
has been passed on 25.06.2019 confirming demand of INR 45 lakhs. The tax payer can file an appeal 
against such order before Commissioner (Appeals) within two months from the date of receipt of 
order. Assuming the date of receipt of order is 30.06.2019, the tax payer can file an appeal by 
29.08.2019. If the said matter must be filed under ‘amount in arrears’, the tax payer is supposed to 
pay 40% of INR 45 lakhs instead of 30% of INR 45 lakhs as in pending matters. Hence, the tax payer will 
be under a disadvantageous position when compared with a tax payer whose order has been passed 
earlier, so that making him ready for filing the appeal before 30.06.2019.

32. To summarize: 
i. A case where no appeal has been filed against an order or order-in-original and the time limit for 

filing the appeal has exhausted as on 30.06.2019, then the same will qualify as an amount in 
arrears.

ii. A case where time limit has not exhausted by 30.06.2019, the said matter can be filed as 
declaration under the scheme vide pending matters instead of amount in arrears. 

Appeals where application for condonation of delay is pending as on 30.06.2019:

33. On a plain reading of the definition for ‘amount in arrears’, in order to qualify as an amount in arrears, 
the appeal should have been filed before the expiry of time limit for appeal an appeal. Many a times 
appeals would be filed after the expiry of the time limit prescribed with an application to condone 
the delay. If the condonation application was accepted at any time on or before 30.06.2019, it would 
be considered as appeal pending on or before 30.06.2019.

34. In cases where the applications for condonation of delay are pending as on 30.06.2019, the issue that 
arises for consideration is whether the taxpayer is entitled to make a declaration under the scheme 
as arrears or as amounts pending in appeal? This has bearing on the extent of relief available for 
payment of tax dues declared under the scheme as illustrated above.

13  This part of Circular 1072 is in contradiction to the FAQ 7. Hence, FAQ 7 may be ignored.
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35. In our opinion, the said instance would fall under pending in appeal, if the statue allows the appellate 
forum to condone such delay if reasonable grounds exists without any time limit. In simple words, 
under the service tax law, the Commissioner (Appeal) can only condone delay of one month, whereas 
CESTAT can condone delay for any number of days. Hence, if the condonation application is pending 
with CESTAT and since there is no time limit for condoning such delay by CESTAT, the said matter must 
be treated as pending in appeal instead of amount in arrears since the statute itself has given the tax 
payer right to seek condonation if he can substantiate the delay is due to reasonable grounds. 
However, if such condonation application is pending before Commissioner (Appeal) to condone 
delay more than one month, then such matter will be treated as attaining finality and should be filed 
under amount in arrears. 

Appeals where application for restoration is pending as on 30.06.2019:

36. Another area of concern where a clarification from CBIC would help is the position of application for 
restoration of appeal which is pending as on 30.06.2019. Let us assume a tax payer has given an 
opportunity of being heard for the matter before CESTAT on 25.03.2019. For genuine reasons, the tax 
payer could not receive such intimation of hearing and the matter was decided by CESTAT ex parte. 
The final order has reached to the tax payer on 25.06.2019. Basis such final order, a miscellaneous 
petition is filed before CESTAT seeking restoration of appeal and hearing the matter on merits. Such 
miscellaneous petition was heard by CESTAT on 10.07.2019 and basis the genuine reasons, the 
CESTAT has restored such appeal. 

37. In such a situation, whether the subject appeal should be treated as amount in arrears or pending 
appeal is a question for which clarification must be given by CBIC. On a strict reading, the subject 
appeal shall be classified as amount in arrears since the order in appeal has attained finality. On the 
other hand, since CESTAT has restored the appeal and has given opportunity to argue on merits, the 
matter may be given status quo and be treated as pending as on 30.06.2019 because of restoration. 

38. In our opinion, once restoration application has been accepted by CESTAT, the matter travels to old 
date and should be treated as pending in appeal as on 30.06.2019 despite of the fact that said matter 
is heard and restored subsequent to 30.06.2019.  

Conviction for any Offence

39. Section 125(1)(b) provides that a person who has been convicted for any offence punishable under 
the indirect tax enactment for the matter for which he intends to make a declaration under the 
scheme shall be ineligible to make a declaration under the scheme. The ineligibility is only with 
respect to the matter for which the prosecution proceedings were initiated and the taxpayer was 
convicted. FAQ 8 issued by CBIC also clarified the same. In case the taxpayer is convicted of any 
matter other than the matter for which he is convicted is eligible to make a declaration under the 
scheme.
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40. The disqualification under the scheme would arise only when the taxpayer is convicted for any 
offence under the Indirect Tax enactment. In a case where a taxpayer is subject to mere prosecution 
proceedings for any offence without any conviction, then he is not disqualified from the benefit of 
the scheme.

41. No clarity is available about the eligibility to make a declaration under the scheme in a case where a 
person was convicted by a lower court was challenged before a higher court and the conviction was 
stayed by the higher court. 

Settlement Commission

42. Section 125(1)(g) provides that a taxpayer is ineligible to make a declaration under the scheme if an 
application was filed before the settlement commission. Therefore, a person who has approached 
the settlement commission for the settlement of a dispute is ineligible to make a declaration under 
the scheme.

43. Para 10(f) of the Circular 1071 provides the above disqualification is not applicable in the following 
cases:

i. In cases where proceedings before the Commission may abate due to reasons such as rejection 
of the application by the Commission or due to order of the Commission not being passed 
within the prescribed time etc. It is clarified that all such cases which are outside the purview of 
the Settlement Commission shall be covered under the Scheme under the relevant category of 
adjudication or appeal or arrears as the case may be provided the eligibility is otherwise 
established under this Scheme. 

ii. Further, any pending appeals, reference or writ petition filed against or any arrears emerging 
out of the orders of Settlement Commission are also eligible under the Scheme.

Procedure

44. The broad procedure involved is that the taxpayer is required to make declaration electronically in 
Form SVLDRS-01 on or before 31.12.2019. The declaration shall be filed in the portal www.cbic-
gst.gov.in. A separate declaration shall be filed with respect to each pending appeal, show cause 
notice, proceedings by way of enquiry, investigation or audit.

45. Except in cases of voluntary disclosure, the declaration filed shall be verified by Designated 
14

Committee   based on particulars furnished by the declarant as well as the records available with the 
Department. If the amount payable as per the declaration is accepted by the Designated Committee, 
then a statement indicating the amount payable by the declarant in Form SVLDRS-03 shall be issued 
to the declarant within 60 days of the declaration.

14
In terms of section 125 and 126 of the scheme, Designated Committee is entrusted with the responsibility to 

verify the declarations filed under the scheme and to issue a statement of tax dues to be payable under the scheme. 
The Designated Committee will consist of jurisdictional officers. 
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46. If the amount estimated by Designated Committee is different from the amount payable as per the 
declaration, then the designated committee shall issue electronically in Form SLVDRS-02 an estimate 
of the amount payable by declarant within 30 days of the receipt of the declaration along with notice 
of personal hearing. 

47. The declarant is required to submit electronically in Form SVLDRS-02A, the agreement or 
disagreement with the estimate, written submissions, waive or seek an adjournment of personal 
hearing. The request for adjournment may be granted by Designated Committee in Form SVLDRS-
02B. The Designated Committee after granting the opportunity of being heard to the declarant, 
declare the amount payable by the declarant in Form SVLDRS-03 within 60 days of the declaration.

48. In terms of section 128 of the scheme, the Designated Committee is entitled to modify the statement 
in Form SVLDRS-03to correct an arithmetical error or clerical error which is apparent on the face of 
the record. Such rectification can be undertaken suo-moto or after being brought to their notice by 
the declarant.

49. The declarant shall be liable to pay the amount determined to be payable within 30 days from the 
date of issue of form SVLDRS-03. In a case where the declaration pertains to an appeal or writ petition 
pending before the High Court or Supreme Court, then a proof of withdrawal of appeal shall be 
submitted to the Designated Committee. 

50. On being satisfied with the payment of tax dues and on submission of proof of withdrawal of appeal 
wherever applicable, the Designated Committee shall issue a discharge certificate within 30 days of 
said payment or submission of said proof whichever is later. Discharge Certificate shall be conclusive 
of the matter and period covered by declaration except in case of voluntary disclosure. 

51. In a case of voluntary disclosure where any material particular furnished in the declaration is 
subsequently found to be false, within a period of one year of issue of the discharge certificate, it 
shall the  as if the declaration was never made and proceedings under the applicable indirect tax 
enactment shall be instituted
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SNAPSHOT OF THE PROCEDURE

                    

Declaration

Verification

Payment

Discharge 
Certificate

? Declaration to be filed in SVLDRS-01

?If DC not satisifed with the amount declarated, then an estimate of amount payable shall be 
issued in SVLDRS-02 within 30 days and decide the matter. 
?DC shall issue a statment indicating the amount payable under the scheme in SVLDRS-03 
within 60 days of declaration

?The amount payable as per SVLDRS-03 shall be payable within 30 days of 
its issue.
?Details of Payment & if applicable the proof of withdrawal of appeal 
before HC/SC shall be submitted. 

?The DC shall issue Discharge Certificate within 30 days 
of submission of payment details or proof of 
withdrawal of applicable whichever is later.

Certain Important Issues

Demands quantified by 30.06.2019 but Notice issued subsequently

Whether a person subjected to enquiry, investigation or audit with dues quantified as on 30.06.2019 is 
ineligible to make a declaration under the scheme if he was served with show cause notice at any time 
from 01.07.2019 onwards?

52. Section 123(b), while dealing with tax dues states that, where a show cause notice under any IDE has 
been received by declarant prior to 30.06.2019, then the amount of duty stated therein would be tax 
dues. In other words, the section dealing with tax dues only deals with notices which were received 
by declarant prior to 30.06.2019. If the notices are issued post 30.06.2019, such instance was not 
dealt by tax dues and accordingly the declarant cannot file declaration making him in a way ineligible 
for the scheme. 

53. However, in a situation where an audit, enquiry or investigation has commenced prior to 30.06.2019 
and amounts are quantified on or before 30.06.2019, but a notice to such an extent has been issued 
post 30.06.2019, would not disentitle the declarant from making declaration, since the tax dues qua 
section 123(c) can be resorted. Therefore, a person who has been subjected to audit, enquiry or 
investigation would be entitled to make declaration of their tax dues if the demands are quantified 
as on 30.06.2019 even if he was served show cause notice subsequently.
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Penalty or late fee alone is quantified under audit, inquiry or investigation

Whether penalty or late fee alone quantified in audit, enquiry or investigation are covered under the 
scheme?

54. Section 124(1)(b) provides that where the tax dues are relatable to a show cause notice for a late fee 
or penalty only, and the amount of duty in the said notice has been paid or is nil, then, the entire 
amount of late fee or penalty will be waived off. As this sub-section referred only to show cause 
notice alone, doubts were expressed about the applicability of the benefit to cases of pending 
appeals where the penalty or late fee alone are the subject matter of dispute. 

55. It is clarified that the provisions apply to any show cause notice for penalty/late fee, irrespective of 
the fact that it is under adjudication or appeal. Moreover, there can be a show cause notice that 
originally also involved a duty demand, and the amount of duty in the said notice became 'nil' 
whether on account of the fact that same has been paid under this Scheme or otherwise. Such cases 
are also covered under Section 124(1)(b).

56. At times, penalty or late fee alone would be quantified in audit, enquiry or investigation but there 
were no dues towards taxes and interest. This situation is not covered by section 124(1)(d) which 
only covers cases of audit, enquiry or investigation where dues quantified includes taxes. In the 
absence of any clarification like the case of appeals, whether the benefit of the scheme can be 
availed by these taxpayers to claim relief from penalty or late fee.

57. In our opinion, such situations where no dues are pending with respect to tax should be considered 
in light of clarification given by CBIC and accordingly complete relief can be claimed. However, there 
also might be another argument that such instances are to be treated as cases pending under 
section 124(1)(d) with tax quantified to be payable as nil but there are quantifications relating to 
penalty and late fee. Accordingly, the benefit of the scheme can be claimed. However, this issue is 
not free from doubt in the absence of express clarification like the case of pending appeals.

Interest alone is the subject matter of dispute

Whether the benefit of the scheme can be availed if interest alone is the subject matter of the dispute?

58. There might be cases where interest alone is the subject matter of dispute. Examples of the same 
would include demands pertaining to mobilization advance on receipt basis whereas the taxpayer 
has paid tax at the time when invoices are issued. By the time inquiry or investigation or audit 
proceedings have started, the tax would have been paid by the service provider on an invoice basis. 
As there are no tax dues but dues are towards interest alone, the issue involved is whether the 
taxpayer is entitled to make a declaration under the scheme. 

59. Section 124 does not confer expressly any benefit under the scheme like the case of penalty or late 
fee, with respect to cases where interest alone is the subject matter of dispute. In the absence of any 
provision that exists for penalty or late fee, we opine that such interest cannot be declared under the 
scheme for any relief and required to be paid. Any positive clarifications from CBIC on this aspect 
would benefit the tax payers. 
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Rejection of Declaration by Designated Committee

Whether a declaration filed under the scheme can be rejected by the officers if found to be ineligible?

60. The scheme provides for various conditions as provided under section 123 and 124 to be satisfied in 
order to claim eligible for declaration under the scheme. Infact, the form for declaration in SVLDRS-
01 also provides a questionnaire which the declarant has to answer in order to declare himself as 
eligible to make a declaration under the scheme.

61. There might be cases where a person might be ineligible to make a declaration. Say, for example, a 
person who was subjected to audit filed a declaration under the scheme under the category of 
voluntary disclosure. Sub-section (1) of section 126 provides that the correctness of the declaration 
shall be verified by the Designated Committee. The provisions of section 127 including the 
procedure for show cause and opportunity of being heard to issue a statement of amount payable by 
declarant indicates that the Designated Committee is entitled to verify and confirm the correctness 
of the tax dues declared by the declarant and not to decide upon issues related to eligibility of 
declarant to the scheme.

62. Further, the provisions of the scheme do not prescribe the manner in which issues related to 
eligibility of declarant to the scheme shall be decided. It has been clarified in the circular 1072 that 
the designated committee can inform the ineligibility to declaration under the scheme through a 
letter.

63. However, as no show cause notice and opportunity of personal hearing are not provided under the 
scheme, the rejections made for declarations under the scheme shall be prone to litigation.

Restriction on Co-Noticees

Whether the co-noticees are required to file a declaration under the scheme to obtain relief from 
penalty and other proceedings?

64. In terms of proviso to section 123(1)(b), where a show cause notice has been issued on the declarant 
and other persons making them jointly and severally liable for the amount indicated in the said 
notice, it has been provided that the tax dues payable by declarant under the scheme shall be the 
amount indicated in the said notice as joint and several liability of declarant and co-noticees.

65. In this context, the issue that arises for consideration is whether the co-noticees are automatically 
granted relief from payment of penalties and other proceedings under the said notice. In this regard, 
it was clarified that co-noticees are also required to file a declaration under the scheme to obtain 
relief. However, it is clarified that such a declaration cannot be filed by co-noticees until the duty 
demand was settled by the main noticee who discharges the tax liability under the scheme.  
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66. The scheme is operational between the period 01.09.2019 to 31.12.2019. The main noticee filing 
declaration under the scheme can settle the tax dues only after the statement of tax dues in Form 
SVLDRS-03 are issued by Designated Committee. In light of this procedure, the restriction that the 
co-noticees can file the declaration only after the tax dues are settled by the main noticee would 
cause difficulty to co-noticees in timely filing of declaration.

67. In view of this clarification, it is advisable to ensure the main notice file declaration and settle the tax 
dues at the earliest to provide ample time to co-noticees to file their declaration.

Failure to Pay Tax Dues

What will be the implications if the taxpayer fails to pay the declared tax dues within 30 days from the 
date issue of Form SVLDRS-03?

68. Section 127(5) provides that the amount indicated in the statement of tax dues issued in Form 
SVLDRS-03 shall be paid within 30 days from the date of such issue. In a case where a taxpayer fails to 
pay the said tax dues within the said time period, it has been clarified that the declaration filed under 
the scheme will lapse. This implies that the regular proceedings of appeal, adjudication or recovery 
as the case may be will continue.

Jurisdiction of Designated Committee

How will the jurisdiction of the taxpayer before the Designated Committee be determined in cases 
where matters ofa taxpayer under investigation by DGGI relates to more than one Commissionerate?

69. In respect of matters under investigation by DGGI, there may be cases where the duty quantified 
relates to more than one Commissionerate. In such cases, the Designated Committee of the 
Commissionerate involving the maximum amount of duty will decide the case. Further, in other 
cases of DGGI wherein the show cause notice that has been issued covers more than one 
Commissionerate, a common adjudicator must be quickly appointed under intimation to the Chief 
Commissioner concerned and DG Systems so the Designated Committee of that Commissionerate 
can finalize this matter.
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Annexure

List of Indirect Tax Enactments to which the Scheme is applicable

1. The Central Excise Act, 1944 
2. The Central Excise Tariff Act, 1985
3. Chapter V of the Finance Act, 1994 (service tax)
4. Rules made under the above enactments
5. The Agriculture Produce Cess Act, 1940
6. The Coffee Act, 1942
7. The Rubber Act, 1947
8. The Salt Cess Act, 1953
9. The Mica Mines Labour Welfare Fund Act, 1946
10. The Medicinal and Toilet Preparations (Excise and Duties Act, 1955)
11. The Additional Duties of Excise (Goods of Special Importance) Act, 1957
12. The Mineral Products (Additional Duties of Excise and Customs) Act, 1958
13. The Sugar (Special Excise Duty) Act, 1959
14. The Textiles Committee Act, 1963
15. The Produce Cess Act, 1966
16. The Limestone and Dolomite Mines Labour Welfare Fund Act, 1972
17. The Coal Mines (Conservation and Development) Act, 1974
18. The Oil Industry Development Act, 1974
19. The Tobacco Cess Act, 1975
20. The Iron Ore Mines, Manganese Ore Mines and Chrome Ore Mines Labour Welfare Cess Act, 

1976
21. The Bidi Workers Welfare Cess Act, 1976
22. The Additional Duties of Excise (Textiles and Textile Articles) Act, 1978
23. The Sugar Cess Act, 1982
24. The Jute Manufacturers Cess Act, 1983
25. The Agricultural and Processed Food Products Export Cess Act, 1985
26. The Spices Act, 1986
27. The Finance Act, 2004 (Education Cess)
28. The Finance Act, 2007 (SHE Cess)
29. The Finance Act, 2015 (SBC)
30. The Finance Act, 2016 (KKC)
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Modus Operandi – Normal vs LDR
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This article is contributed by  CA Sri Harsha Vardhan  K & CA Manindar K, Partners of SBS and Company LLP, 
Chartered Accountants. The authors can be reached at  harsha@sbsandco.com  & manindar@sbsandco.com 
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Code on Wages, 2019

The Code

The code replaces the following 4 laws

?The Payment of Wages Act, 1936
?The Minimum Wages Act, 1948
?The Payment of Bonus Act, 1965
?The Equal Remuneration Act, 1976
 

The code on wages, 2019 is applicable to whole of India

Important Definitions

Appropriate Government

?In relation to, an establishment carried on by or under the authority of the Central Government or 
the establishment of railways……. Or a central public sector undertaking or subsidiary companies set 
up by central public sector undertakings……..  Including establishment of contractors for purpose 
such establishment……..  Central Government

?In relation to any other establishment, State Government

Contract Labour

?Means a worker who is employed in or in connection with the work of an establishment when he is 
hired in or in connection with such work by or through a contractor 
But does not include

?Regularly employed by the contractor for any activity of his establishment and his employment is 
mutually accepted standards of the conditions of employment 
and

?Gets periodical increment in the pay, social security coverage and other welfare benefits in 
accordance with the law for the time being in force. 

Worker
?Means any person (except an apprentice) employed in any industry to do any manual, unskilled, 

technical, operational, clerical or supervisory work for hire or reward
But does not include

  …..
  ……    
?who is employed mainly in managerial or administrative capacity or
?who is employed in a supervisory capacity drawing wages of exceeding 15,000/- per month
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Employee 

means

?any person (other than apprentice) employed on wages by an establishment to do any skilled, semi-
skilled, unskilled, manual, operational, supervisory, managerial, administrative, technical or clerical 
work for hire or reward …… and also a person declared to be an employee by the appropriate 
government. 

Bonus Act (old) : employed on a salary or wage not exceeding 21000/-
Minimum Wages Act (old) : out worker included in the employee.
Payment of Wages Act (old) : defined ‘employed person’

Employer

Means 

1 a person who employs, whether directly or through any person, … one or more employees in his 
establishment … … and includes

I In relation to an establishment which is a factory ‘occupier’ ….  A person named as ‘Manager’

ii in relation to other establishment, the person who, or the authority which, has ultimate control over 
the affairs of the establishment and where the said affairs is entrusted to a manager…… 

iii a contractor

Establishment

?Means any place where any industry, trade, business, manufacture or occupation is carried on and 
includes Government Establishment;

Government Establishment 

?Means any office or department of the Government or a local authority

Bonus Act (old) : 
establishment to include departments, undertakings and branches.
Payment of wages Act (old) : 
Industrial and other establishment defined
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Same work or work of similar nature

?Means in respect of which the skill, effort, experience and responsibility required are the same, when 
performed under similar working conditions

For the purpose of equal wages ‘wage’ shall mean

?Basic Pay - Dearness Allowance - Retaining allowance if any
?Conveyance allowance - House rent allowance
?Remuneration payable under settlement or award - Over time allowance
?Where there is any dispute as to whether a work is of same or similar nature, the dispute shall be 

decided by the authority notified by the appropriate government.

Wages

?means all remuneration whether by way of salaries, allowances or otherwise expressed in terms of 
money …… be payable to a person employed in respect of his employment and include
?basic pay
?dearness allowance and

 ?r etaining allowance if any

But does not include
….   
?Any conveyance allowance
?House Rent Allowance
…… 
?For calculating wages, if payments made by the employer to the employee under heads 
?Bonus 
?value of house accommodation and HRA
?employer contribution to pension or Provident Fund
 ?conveyance allowance 
?sum paid to defray special expenses 
?remuneration payable under an award or settlement 
?over time allowance 
?any commission

Exceeds one half, shall be deemed as remuneration and shall be added in wages under this clause.

Prohibition of discrimination on ground of gender

?No discrimination among employees on the ground of gender in matters relating to wages by the 
same employer, in respect of same work or work of similar nature done by any employee.

?No employer shall make any discrimination on the ground of sex while recruiting any employee for 
the same work or work of similar nature, except where employment of women in such work is 
prohibited or restricted
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Minimum Wages

Fixing minimum rates of wages by Appropriate Government

?Appoint as many committees as it considers necessary to hold enquiries and recommend.
or

?By notification publish its proposals for information of persons likely to be affected and specify a date 
not less than 2 months from the date of notification.

Every committee shall consist persons 
Equal number of representation of Employers and Employees
Independent persons not exceeding one-third of total number

Fixing minimum rates of wages by Appropriate Government

?After considering recommendations of committee or representations received on the notification, 
the appropriate government fix /revise the minimum rates of wages and it will come into force from 
the date mentioned in the notification and if not mentioned on expiry of 3 months from the date of 
notification.

?Provided, if the minimum wages are proposed by notification by the appropriate government, it shall 
also consult the Advisory Board.

?The appropriate government shall review or revise minimum rates of wages ordinarily at an interval 
not exceeding five years.

The Central Government shall fix floor wage taking into account minimum living standards of a 
worker.

Different floor wages may be fixed for different geographical areas.

The appropriate government shall not fix minimum wage less than the floor wage.

If the appropriate government declared minimum wage is higher than the ‘floor wage’ the minimum 
wage rate declared shall not be reduced.

The Central Government may, before fixing the ‘floor wage’ obtain the advice of the Central Advisory 
Board and consult State Governments

?

?

?

?

?
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Fixing of Minimum Wages

The Appropriate Government shall primarily take into the skill of workers required for working under 
the categories of unskilled, skilled, semi-skilled and highly skilled or geographical area or both

and

may, in addition to such minimum rate of wages for certain category of workers, take into account 
their arduousness of work like temperature or humidity normally difficult to bear, hazardous 
occupations or processes or underground work while fixing the additional minimum wage.

The minimum wages fixed by the appropriate government may consist of 

Basic rate of wages and an allowance linked to cost of living index number or
Basic rate of wages with or without the cost of living allowance or 
An all-inclusive rate

Wages of employee who works for less than normal working day

?If the minimum rate of wages fixed for the day – if he is employed for a period less than the normal 
working hours of the day, he will be entitled for a full normal working day wage.

?Provided he shall not be entitled full wages in case his failure to work or unwillingness to work and 
not by the omission of the employer

Employee does two or more classes of work

Where an employee works in different class of work (such as un-skilled and skilled) for the period 
worked in each class, the employee is entitled to the minimum wages of that class.

Piece Rate

Where an employee is employed on piece work and the appropriate government has not notified 
piece rate, such person shall be paid wages not less than the minimum time rate.

Day of rest in every period of 7 days

The appropriate government may provide for payment of remuneration in respect of such days of 
rest.

Further for payment for wok on a day of rest at a rate not less than the over time rate.

Minimum wages Act (old): 

MW/26 = daily rate which is inclusive of rest day wage.

?

?

?

?
?
?

?

?

?

?
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Employment which is essentially intermittent

?Employment of an employee is essentially intermittent when it is declared to be so by the appropriate 
government on the ground that the daily hours of duty of the employee, or if there be no daily hours of 
duty as such for the employee, the hours of duty normally include periods of inaction during which the 
employee may be on duty but is not called upon to display either physical activity or sustained 
attention.

Example: EMRI / Drivers

Over Time

The employer shall pay the employee for every hour or for part of an hour so worked in excess, at the 
overtime rate which shall not be less than twice the normal rate of wages.

Payment of Wages

Mode of Payment & Wage Period

All wages shall be paid in current coin or currency notes or by cheque or by crediting the wages in the 
bank account of the employee or by electronic mode;

Provided the appropriate government may specify the employer shall pay the wages only by cheque 
or by crediting the wages in his bank account.

Wage Period:

Daily or weekly or fortnightly or monthly – No wage period shall be more than a month.

Time Limit for payment of Wages:

Daily basis – at the end of the shift
Weekly basis – Last working day of the week
Fortnightly – before the end of the second day after the end of the fortnight.
Monthly – before expiry of 7th day of the succeeding month (old act above 1000 employees 10th 
day)

Where the employee has been 

Removed or dismissed or retrenched or resigned 
Wages payable to him shall be paid within two working days

?

?

?

?

?
?
?
?

?
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Provisions of ‘deductions’ shall not apply to the Government establishments.

Deductions:

?Any payment made by an employee to the employer or his agent shall be deemed to be a 
deduction from his wages.

?Deductions made, with the written authorization of the employee, for payment of the fees and 
contribution payable by him for the membership of any Trade Union registered under the Trade 
Union Act, 1926

Shall not constitute deductions:

?withholding of increment or promotion, including the stoppage of an increment  or
?reduction to a lower post or time scale or 
?suspension

Deductions 

Where deductions authorized exceed fifty percent of the wages, the excess may be recovered in 
such manner, as may be prescribed. That is to say deduction should not exceed 50% of the wage

Where deduction is made and not deposited to the respective account by the employer, the 
employee is not responsible for such default.

Fines:

?No fine shall be imposed on any employee until such employee has been given an opportunity of 
showing cause against the fine.

?The total amount of fine which may be imposed in any one wage-period on any employee shall 
not exceed an amount equal to three per cent of the wages payable to him in respect of that 
wage-period. 

?No fine imposed on any employee shall be recovered from him by instalments or after the expiry 
of ninety days from the day on which it was imposed.

?All fines and all realizations shall be recorded in a register and shall be applied only to such 
purposes beneficial to the persons employed in the establishment.

Deduction for absence from duty

Deductions may be made for absence of the employee from place or places of work for whole or 
any part of the day.

Deduction shall not be for larger proportion than the period for which he was absent.

?

?

?

?
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Deduction for absence from duty

?If 10 or more employed persons acting in concert absent themselves without due notice (which is 
required under the terms of their contracts of employment), deduction from any such person may 
include such amount not exceeding his wages for eight days in lieu of due notice.

?An employee shall be deemed to be absent from the place of work, even if he is present in such place, 
he refuses in pursuance of a stay-in strike or for any other cause.

Deduction for damage or loss

Deduction for damage or loss shall not exceed the amount of damage or loss caused to the employer 
by negligence or default of the employee.

Deduction shall not be made until the employee has been given an opportunity of showing cause 
against the deduction.

All such deductions shall be recorded in a register.

?

?
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Payment of Bonus

Eligibility for Bonus

?There shall be paid every employee, drawing wages not exceeding such amount per mensem, as 
determined by notification, by the appropriate government by his employer who has put in at least 
30 days work.

(Present Rs.21,000/- removed in Act and freedom given to appropriate government.)

rd
?8 1/3  of wages earned minimum bonus whether or not the employer has allocable surplus.

?For the purpose of calculation of bonus, the wage shall be as notified by the Government or 
Minimum Wage whichever is higher.

Bonus calculation

?Where the allocable surplus exceeds the amount of minimum bonus payable to employees the 
employer shall be bound to pay to every employee, bonus which shall be an amount in proportion to 
the wages earned subject to a maximum of 20% of such wages.

Allocable surplus is an amount equal to 67% of available surplus.

?Where there is dispute regarding the quantum of bonus, the authority may call upon the employer to 
produce the balance sheet but shall not disclose any information unless agreed by the employer.

?Where employee has not worked for all the working days bonus payable will be proportionately 
reduced. (if wages not earned)

Bonus – First 5 years

?In the first five accounting years following the account year in which the employer sells the goods 
produced, bonus shall be payable only in respect of the accounting year in which the employer 
derives profit.

?An employer shall not be deemed to have derived profit in any accounting year
?He has made provision for depreciation of that year under IT Act and
?The arrears of such depreciation and losses incurred by him in respect of the establishment for 

previous accounting years have been fully set off against his profits.

?Where for any accounting year a separate balance sheet and profit and loss account are prepared 
and maintained in respect of any undertaking or branch shall be treated as a separate establishment.
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Disqualification for Bonus

?An employee shall be disqualified from receiving bonus , if he is dismissed for
?Fraud or
?Riotous or violent behavior or
?Theft, misappropriation or sabotage of property of the establishment or
?Conviction for sexual harassment.

Deduction from Bonus

?When an employee found guilty of misconduct causing financial loss to the employer, then the 
employer to deduct the amount of loss from the amount payable and the employee to receive the 
balance only if any.

Computation of gross profits of any accounting year has been defined under section 33,34 and 35.

Computation of available surplus
Sums deductible from gross profits
Calculation of direct tax payable by employer 

and 
The schedules for computation of gross profits (1st & 2nd Schedule), sums deductible from gross 
profits (3rd schedule) and set on and set off (4th schedule) (in the old bonus act) have been dropped.

Set-on & Set-off

?Where the allocable surplus exceeds the amount of maximum bonus payable to the employees, 
subject to a limit of 20%, be carried forward for being ‘set on’ in the succeeding accounting year and 
so on up to and inclusive of the 4th accounting year to be utilised for the purpose of payment of 
bonus.

?Where there is no available surplus or the allocable surplus falls short of the amount of minimum 
bonus payable and ‘set on’ amount to be utilised for payment of minimum bonus, and shall be 
carried forward for being ‘set off’ in succeeding year and so on upto and inclusive of 4th year.

Bonus shall be paid only through credit in the bank account of the employee by his employer within 8 
months from the close of the accounting year.

Where there is a dispute regarding payment of bonus before any authority, bonus shall be paid 
within one month from the date on which the award becomes enforceable or settlement comes into 
operation.

When the dispute is for higher bonus than that of the minimum bonus, pending finalization of the 
dispute minimum bonus shall be paid within 8 months from the closure of the accounting year.

?

?
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This chapter of Bonus is not applicable to 

?Establishments employing less than 20 employees
?Employees employed by an establishment under the authority of any department of the Central 

Government or a State Government or a local authority.?Universities and other educational 
institutions

?Institutions including hospitals, chamber of commerce and social welfare institutions established 
not for purposes of profit.

?……  
?.......  

Code on Wages Act 2019

Claims under the code and procedure thereof

Any application before the authority for claim referred may be filed by,––

?the employee concerned; or
?any Trade Union registered under the Trade Unions Act, 1926 of which the employee is a member; or
?the Inspector-cum-Facilitator.

The application may be filed within a period of 3 years.

Payment of Bonus

Trade Union can ask for details

When an application is made to the authority, appellate authority, Tribunal or arbitrator, by any 
Trade Union being a party to the dispute and where there is no Trade Union, by the employees being 
a party to the dispute, requiring any clarification relating to any item in the balance sheet or the profit 
and loss account, then such authority, appellate authority, Tribunal or arbitrator, may, after satisfying 
itself that such clarification is necessary, by order, direct the corporation or the company, to furnish 
to the Trade Union or the employees such clarification within such time as may be specified in the 
direction and the corporation or the company, shall comply with such direction.

?
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Code on Wages Act, 2019

?Now the Civil Courts are the appellate authorities against the orders passed under Payment of wages 
act and the High court is having the Writ jurisdiction over Bonus Act, Minimum Wages act. Both the 
said jurisdictions are now deleted and its place,;

 
?The appellate authority shall be appointed from the officers of the appropriate Government holding 

the post at least one rank higher than the authority .

?The appellate authority shall, after hearing the parties in the appeal, dispose of the appeal and 
endeavor shall be made to dispose of the appeal within a period of three months.

?The Legal Forums have lost its jurisdiction and only government officers will be adjudicating 
authorities.

Code on Wages, 2019

Offences and Penalties 

No court shall take cognizance of any offence punishable under this Code, save on a complaint made 
by or under the authority of the appropriate Government or an officer authorized in this behalf, or by 
an employee or a registered Trade Union registered under the Trade Unions Act, 1926 or an 
Inspector-cum-Facilitator.

Offences and Penalties 

Any employer who pays to any employee less than the amount due under this code shall be 
punishable with fine which may extent Rs. 50,000/-

having convicted once, is again found guilty of similar offence within 5 years, on the second and 
subsequent commission of the offence, be punishable with imprisonment which may extent to 3 
months or fine which may extent to Rs. 1,00,000/-

contravenes any provision of the code punishable with fine which may extend to Rs.25,000/-.

having convicted once, is again found guilty of similar offence within 5 years, on the second and 
subsequent commission of the offence, be punishable with imprisonment which may extent to one 
month or fine with Rs. 40,000/-.

?

?
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Offences and Penalties 

?Non maintenance or improper maintenance of records in the establishment, the employer shall be 
punishable with fine Rs. 10,000/-.

?The Inspector-cum-Facilitator shall, before initiation of prosecution proceeding for the offences 
under the said clause or sub-section, give an opportunity to the employer to comply with the 
provisions of this Code by way of a written direction, which shall lay down a time period for such 
compliance, (if, the compliant by a worker or a trade union no such opportunity)

?if the employer complies, the Inspector-cum-Facilitator shall not initiate such prosecution 
proceeding.

Repeal & Saving

Notwithstanding such repeal, anything done or any action taken under the enactments so repealed 
including any notification, nomination, appointment, order or direction made there  under or any 
amount of wages provided in any provision of such enactments for any purpose shall be deemed to 
have been done or taken or provided for such purpose under the corresponding provisions of this 
Code and shall be in force to the extent they are not contrary to the provisions of this Code till they 
are repealed under the corresponding provisions of this Code or by the notification to that effect by 
the Central Government.
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